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Summary

We have andyzed the case and rebuttal briefs of the interested partiesin the 2000-2001 administrative
review of the antidumping duty order on stainless sted sheet and gtrip in coils ($4) from Mexico
(A-201-822). Asaresult of our analyss, we have made changes to the margin caculation as
discussed below. We recommend that you approve the positions that we have developed in the
“Discussion of the Issues’ section of this memorandum. Bdow isthe complete ligt of the issuesin this
adminidrative review on which we received comments and rebutta comments from parties:

Adjustments to Normd Vadue
Comment 1. Circumstances of Sde Adjustment to Normd Vaue
Comment 2: Home Market Indirect Selling Expenses
Comment 3: Level-of-Trade Adjustment
Adjustments to United States Price
Comment 4: CEP Profit
Comment 5: Duty Drawback
Comment 6: U.S. Indirect Sdlling Expenses
Comment 7: Additional Mexinox USA Expenses
Comment 8: Caculation of the U.S. Interest Rate
Comment 9: Inventory Carrying Costs
Cost of Production
Comment 10: Interest Expenses
Comment 11: Generd & Adminigrative Expenses



Comment 12: Whether to Include Services Supplied by Mexinox USA in Materia Cods
Comment 13: Scrap Recovery Vaues
Further Manufacturing
Comment 14: Vaue-Added Costs by Ken-Mac
Assessment Rates
Comment 15: Assessment Rate Methodol ogy
Margin Cdculaions
Comment 16: Treatment of Non-Dumped Sdes

Background

On August 7, 2002, we published in the Federal Register the preliminary results of the administrative
review of sainless sted sheet and gtrip in coils from Mexico for the period Jduly 1, 2000 through June
30, 2001. See Stainless Stedl Sheet and Strip in Coils from Mexico; Prdiminary Results of
Antidumping Duty Adminidrative Review, 67 FR 51204 (Prdiminary Resuts).

This review covers one manufacturer/exporter of stainless sted sheet and grip in coils, ThyssenKrupp
Mexinox SA. de C.V. (Mexinox). Weinvited parties to comment on our preliminary results of review.
We received case briefs from the respondent, Mexinox, and from Allegheny Ludlum, AK Stedl
Corporation, J& L Specidty Sted, Inc., Butler-Armco Independent Union, Zanesville Armco
Independent Union, and the United Steelworkers of America, AFL-CIO/CLC (collectively,
petitioners) on September 12, 2002. We received rebuttd briefs from petitioners on September 20,
2002 and from Mexinox on September 23, 2002.

Discussion of the Issues

Adjustments to Normal Value
Comment 1: Circumstances of Sale Adjustment to Normal Value

In accordance with section 773(a)(7)(B) of the Tariff Act, Mexinox states the Department granted a
congtructed export price (CEP) offset to norma vaue (NV) in the preliminary results. However,
Mexinox notes, the Department limited the CEP offset to the amount of indirect sdlling expenses (I1SES)
and inventory carrying costs (ICCs) deducted from CEP. Whilethe* CEP offset cap” is permitted by
the statute, Mexinox contends, it precludes the Department from making afair comparison between
U.S. price (USP) and NV. Respondent’s Case Brief at 15. Mexinox asserts both U.S. and
internationa law require afair comparison between USP and NV, citing Smith-Corona Group v.

United States, 713 F.2d 1568, 1578 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984), Consumer
Prod. Div., SCM Corp. v. Slver Reed America, Inc., 753 F.2d 1033, 1039-40 (Fed. Cir. 1985), and




the World Trade Organization (WTO) Agreement on Implementation of Article V1 of the Genera
Agreement on Tariffs and Trade (Antidumping Agreement) at Article 2.4. Mexinox daimsthe
Department can il account for the differences affecting price comparability by making an additiona
adjustment for 1SEs and | CCs beyond the amount of the CEP offset. Mexinox argues such a
circumstance of sde adjustment is lawful under section 773(a)(6)(C)(iii) of the Tariff Act, and requests
that the Department make this adjustment for these find results.

Mexinox cites Article 2.4 of the WTO Antidumping Agreement, which mandates that “[d]ue alowance
shdl be made in each case, on its merits, for differences which affect price comparability, including
differences in conditions and terms of sde, taxation, levels of trade, quantities, physicad characterigtics,
and any other differences which are aso demondtrated to affect price comparability” (respondent’s
emphass). With respect to CEP sdles, Mexinox states Article 2.4 specificaly providesthat if “price
comparability has been affected, the authorities shall establish the norma value a aleve of trade
equivaent to the level of trade of the constructed export price, or shal make due alowance as
warranted under this paragraph.” Mexinox maintains the WTO Antidumping Agreement does not put a
cap on the amount of the adjustments that must be made to NV to make it comparable to CEP. Thus,
Mexinox contends the Antidumping Agreement establishes that the Department must adjust for all
LOT-reated differences between home market and U.S. market sales that affect comparability.

Mexinox argues that the Department can adhere to the Antidumping Agreement and simultaneoudy
conduct a“fair comparison” under U.S. law by dlowing an additiond adjustment for dl ISEsand ICCs
above the CEP offset cap. Pursuant to section 773(a)(6)(C)(iii) of the Tariff Act, Mexinox states, NV
“shadl be. . . increased or decreased by the amount of any difference (or lack thereof) between export
price or constructed export price and [NV] (other than a difference for which alowance is otherwise
provided under this section) that is established to the satisfaction of the administering authority to be
wholly or partly dueto . . . differencesin the circumstances of sale” Respondent’s Case Brief at 16.
Mexinox asserts that allowing such an adjustment is upheld by the Department’ s practice and Court of
Internationa Trade (CIT) caselaw. Mexinox cites The Budd Co., Whed & Brake Div. v. United
States, 14 CIT 595, 746 F. Supp. 1093, 1100 (1990) (Budd Co.), in which the Department granted a
circumstance of sdle adjustment to NV to account for distortions caused by hyperinflation in the
Brazilian economy between the date of sde and date of shipment. According to Mexinox, the
petitionersin that case argued the Department had subverted the applicable currency conversion
regulations. Upon appedl, Mexinox contends, the CIT not only sustained the Department’ s use of the
circumstance of sde adjustment as avalid exercise of discretion, but also stated thet “... to the extent
the circumstances of sde adjustment conflicted with the currency conversion regulations, it was
gppropriate for Commerce to choose to effectuate the primary statutory purposein favor of fair
determinations based on contemporaneous comparisons.” Respondent’ s Case Brief at 17, citing Budd
Co. at 1100. Although that decision was made prior to implementation of the Uruguay Round
Agreements Act (URAA), Mexinox gtates, the continuity in the statute regarding circumstances of sde
adjustments renders it applicable to the instant review. Mexinox ao cites Virg Group, Ltd. v. United
States, Slip Op. 01-104, 2001 WL 929756, *6 (CIT 2001) (Virg), inwhich the CIT referred to Budd




Co. asan example of the discretion available to the Department. According to Mexinox, the CIT
remanded Virg to the Department because its mechanica application of the exchange rate
methodology was contrary to the god of the antidumping laws to caculate as accurate amargin as
possible. Mexinox holds these cases clearly show that, even under U.S. law, “it is the Department’s
first and most important obligation to establish comparability between the U.S. priceand NV.”
Respondent’s Case Brief a 18. Thus, Mexinox argues, where ordinary application of the trade law
causes digtortion, the Department should employ the circumstance of sale provision.

While the Department typically limits circumstance of sde adjusments to direct expenses, Mexinox
clams, the Department argued in Budd Co. that it was not required to limit such - adjustments to direct
expenses. Mexinox notes the Department stated in Budd Co. at 1101 that “...we are not precluded
from using this provison to achieve aresult that reflects economic redity and is consstent with the basis
purpose of the Act. . . .to fairly compare foreign market value and United States price on an equivaent
bass” Referring to Sainless Sted Sheet and Strip in Coils from Mexico; Find Results of Antidumping
Duty Adminidrative Review, 67 FR 6490, 6492 (February 12, 2002) (1999-2000 Find Results) and
the accompanying Issues and Decison Memorandum (Decision Memorandum) a Comment 2,
Mexinox states the Department denied a circumstance of sale adjustment in that review on the grounds
the expenses were not direct expenses. However, Mexinox asserts, the reasoning in Budd Co. shows
this concern does not prevent the Department from granting such a circumstance of sde adjustment in
the ingtant review. For these find results, Mexinox submits the Department should alow an additiond
circumstance of sde adjustment to NV in order to make the fair comparison required by U.S. and
internationd law.

Petitioners respond that thisissue is arepetition of the argument raised by Mexinox and addressed by
the Department in the 1999-2000 Final Results. Petitioners urge the Department to dismiss this
argument asit did in thet review.

Department’ s Position: We disagree with Mexinox that the CEP offset cap has precluded us from
making afar comparison between NV and USP. Section 773(a)(7)(B) of the Tariff Act establishes
that in making a CEP offset adjustment, the Department will reduce NV “by the amount of indirect
sling expensesincurred in the country in which normd vaue is determined on sdes of the foreign like
product but not more than the amount of such expenses for which a deduction is made under section
772(d)(2)(D)” (emphasis added). Similarly, section 351.412(f) of the Department’ s regulations
provides that “[t]he amount of the constructed export price offset will be the amount of indirect sdlling
expenses included in normal vaue, up to the amount of indirect salling expenses deducted in
determining congtructed export price.” Thus, neither the statute nor our regulations provides for an
adjustment for indirect expenses beyond those deducted from CEP.

We dso disagree with Mexinox that we should make an additional circumstance of sde adjustment to
account for the amount of 1SEs and 1CCs beyond the CEP offset cap. Section 351.410 of the



Department’ s regulations provides clarification regarding the granting of circumsance of sde
adjustmentsto NV. Specificdly, section 351.410(b) states:

With the exception of the alowance described in paragraph (€) of
this saction concerning commissions paid only in one market, the
Secretary will make circumstances of sde adjustments under section
773(8)(6)(C)(iii) of the Act only for direct selling expenses and
assumed expenses.

As defined in section 351.410(c) of the Department’ s regulations, direct salling expenses consist of
expenses “ such as commissions, credit expenses, guarantees, and warranties, that result from, and bear
adirect rdaionship to, the particular sde in question.” Section 351.410(d), in turn, defines assumed
expenses as “ seling expenses that are assumed by the seller on behdf of the buyer, such as advertisng
expenses.” The Department treats dl other selling expenses as indirect expenses unless the respondent
edtablishes that the expense in question is direct in nature. See, eg., RHP Bearings v. United States,
875 F. Supp. 854, 859 (CIT 1995). ISEsand ICCsare, by their very nature, indirect expenses, they
are incurred regardless of whether asdeismade. We note that Mexinox' s reference to Budd Co. is
inapposite because that case reflected a specific set of circumstances that warranted an adjustment to
account for hyperinflation. Unlike the factsin Budd Co., during the POR the Mexican economy was
not inflationary and Mexinox hasfailed to establish that it is entitled to a circumstance of sde adjustment
equivaent to the one granted in Budd Co. Therefore, we have not made an additiona circumstance of
sde adjustment to NV for these find results to account for indirect expenses beyond the amount of the
CEP offset cap.

With respect to Mexinox’ s reference to the WTO Antidumping Agreement, we note that this
antidumping duty administrative review is being conducted under the domestic laws of the United
States, which are fully consstent with internationd obligations. Therefore, we find that our
methodology resultsin afair comparison between USP and NV.

Comment 2: Home Market Indirect Selling Expenses

Petitioners state Mexinox revised its home market ISE ratio inits May 8, 2002 supplemental
guestionnaire response (SQR) at Attachment B-44, but did not explain why it made this revision.
Petitioners contend the revison seems to stem from a“ reduction in the offset for * sdaries paid by
Mexinox on behalf of subsidiaries’” Petitioners Case Brief at 20, citing Mexinox’'s May 8, 2002 SOR
at Attachment B-44. Peitioners assert the Department should not use the revised ratio but rather
should apply the ratio reported in Mexinox’s November 7, 2001 questionnaire response (QR) at
Attachment B-17.

Mexinox rebuts that it has properly reported its home market 1 SEs and contends the Department
should dismiss petitioners argument. First, Mexinox argues, petitioners are wrong in stating it did not



explain the revison made to the ISE ratio. Citing S1-62 of its May 8, 2002 SQR, Mexinox notes it
made thisrevison “to correct for errorsidentified in the origind submisson.” In fact, Mexinox assarts,
petitioners themselves correctly noted in their Case Brief that the numerator of the |SE ratio was
amended to reflect a decrease in the offsat for sdaries paid by Mexinox on behaf of subgdiaries.
According to Mexinox, the error arose from an incorrect formulain the eectronic worksheet used to
compute the | SE ratio. Mexinox contends it corrected that error and provided an explanation of the
correction at the earliest opportunity -- inits first supplementa questionnaire response. Respondent’s
Case Brief a 46. Noting it filed additiona supplementa questionnaire responses on June 3, 2002 and
July 17, 2002, Mexinox holds that petitioners should have addressed any concerns regarding its
explanation during the intervening ten weeks. Mexinox arguesit is not gppropriate for petitionersto
question this revigon after the Department's preliminary determination. Further, Mexinox argues,
petitioners have neglected to point to any record information that casts doubt on the accuracy or
gopropriateness of thisrevison. Mexinox asserts that it certified the accuracy of thisinformation and
that this information was subject to verification. Respondent’s Case Brief at 46.

Department’s Position: We disagree with petitioners. Based on a comparison of Attachment B-17
with Attachment B-44, it is clear that Mexinox revised its home market 1SEs to exclude salaries paid by
Mexinox on behdf of subsdiaries. Such expenses would be included in the salling expenses of
Mexinox’'s subsdiaries and thus are properly excluded from Mexinox’ s selling expenses. Because
petitioners have provided no valid reason for disregarding this revison, we have used the revised home
market | SE ratio reported in Mexinox’s May 8, 2002 SQR for these find results.

Comment 3: Level-of-Trade Adjustment

Citing Mexinox’s May 8, 2002 SQR at S1-19-22 and Attachment A-21, petitioners state that
Mexinox has clamed its home market sales are made at a different and more advanced leve of trade
(LOT) thanits U.S. sales. While the Department concluded this claim was upheld by the record in past
proceedings of this case, petitioners assert the Department should determine there are no significant
LOT differencesin the home or U.S. markets.

Petitioners argue that Mexinox’ s analysis of LOT differences both within the home market and between
the Mexican and U.S. marketsis founded upon an exaggerated and very subjective andysis of sdlling
activities. Petitioners state Mexinox has depicted the selling process for arather smple commodity
product as one encompassing 16 different activities that “ predictably ... are described as being most
intense in the home market.” Petitioners Case Brief & 4. Petitioners clam the credibility of
Mexinox’'s andysisis lessened by the fact that severd of these sdling activities relate to movement and
sdling expenses or to physicd differencesin merchandise that have aready been considered in
determining net prices or in making product comparisons. In addition, petitioners contend, Mexinox
has suggested its taff in San Luis Potos (SLP) does virtualy nothing to serve the U.S. market and
exigs soldy to serve home market customers, pointing to Attachment A-21 of Mexinox’s May 8, 2002
SQR. Pditioners assart the arbitrary nature of Mexinox’s LOT digtinctions show that no significant



LOT differences exis, ether within the home market or between the Mexican and U.S. markets.
Petitioners Case Brief & 5. Therefore, petitioners urge the Department to reexamine thisissue in the
context of the instant review and determine there are no sgnificant LOT differences, either within or
between the rlevant markets. 1d.

Alternatively, petitioners maintain, if the Department continues to determine there were differencesin
the leves of sdling activities, the Department should not conclude that (1) Mexinox performed basicdly
the same sdlling functions for dl sdesto home market cusomers and thet thereisonly one LOT inthe
home market, and (2) the home market LOT is more advanced than the LOT of Mexinox’s
“condructed EP’ sdles. Petitioners Case Brief a 5. If the record provides any evidence of credible
LOT digtinctions, petitioners assert, these distinctions support the conclusion that there aretwo LOTsin
the home market.

Petitioners argue that Mexinox reported a single home market LOT that was more advanced than the
U.S. LOT in order to bolster its claim for a CEP offsat adjustment. Citing Mexinox’s November 7,
2001 QR at B-25, petitioners contend that Mexinox presented the CEP offset as a“ veritable fait
accompli.” Petitioners Case Brief a 5. According to petitioners, Mexinox’'s clam that al home
market customers represent asingle LOT “isadrategic ‘blurring of lines that serves Mexinox.” 1d. at
6. Based on Mexinox’sreported sdlling activities, petitioners maintain dl of Mexinox’s home market
sdes could not have been made at the same LOT. Despite Mexinox’s claim that al home market sales
occurred a amore remote point in the digtribution chain, petitioners argue that selling functions would
have been far lessintensive for sales to home market affiliated cusomers, particularly Mexinox Trading,
an affiliated distributor also based in SLP, citing Mexinox’s October 12, 2001 QR at A-14.

Even if the Department finds some of Mexinox’s home market sales were at a more remote LOT than
its sdesto Mexinox USA (Mexinox’s efiliated resdler in the United States), petitioners assert the
Department must determine that sdes to Mexinox Trading and Mexinox USA were a the same LOT.
Referring to Mexinox's May 8, 2002 SQR at Attachment A-21, petitioners maintain that the selling
functions performed in relaion to Mexinox’s sdesto Mexinox Trading should be smilar to those
performed in relation to salesto Mexinox USA. Citing S1-21 of Mexinox’s May 8, 2002 SQR,
petitioners state Mexinox has categorized sales between itsalf and Mexinox USA as “routine related-
company tranders” Petitioners aver it would be irrationd to find Mexinox’s sdesto Mexinox Trading
to be any lessroutine. Petitioners Case Brief a 6.

Petitioners state Mexinox has not provided alist of selling activities specificaly for its sdlesto Mexinox
Trading, but has provided sdlling activities for home market inventory sdesto digtributor/retailer
cusomers. Attributing these activities to Mexinox Trading, petitioners create the following selling
activities chart based on Attachment A-21 of Mexinox’s May 8, 2002 SQR:

Sdling Function Mexinox Trading Mexinox USA




1. Pre-Sde Technical Assstance Medium No

2. Sample Andlyss Medium No
3. Prototypes and Trid Lots Low No
4. Continuous Technica Service Medium No
5. Price Negotiations/Customer Communications Medium No
6. Process Customer Orders High Low
7. Inventory/Jugt-in-time High/No No/No
8. Freight/Ddlivery High Low
9. SdesCdls High No
10. Internationa Travel No No
11. Further Processing High Low

12. Credit/Collection High No
13. Currency Risks High No
14. Warranty services Medium No
15. Low Volume High Low
16. Small Packages High Low

With respect to the first four activities, petitioners argue Mexinox could have reported these in the
technical services expensefild, but did not do o, Stating such expenses are not easy to pinpoint. Even
if some customers received technica service, petitioners maintain, it is doubtful the level of service
provided to Mexinox Trading and Mexinox USA would have differed subgtantidly. Smilarly,
petitioners contend it is difficult to imagine significant differences between the levels of price
negotiations/customer communications, processing of customer orders, sales cals, credit/collection,
currency risks, inventory, freight, and warranty services provided to Mexinox Trading and Mexinox
USA. Evenif these activities were more advanced in the home market overdl, petitioners hold, they
would be identica or nearly identica for upstream transactions to affiliates, regardless of whether the
affiliate was located in SLP or in the United States. Petitioners Case Brief at 7-8. Likewise,
petitioners assert it isimprobable that the level of inventory, freight, and warranty services varied
between Mexinox Trading and Mexinox USA. Petitioners dlege that arranging delivery to Mexican
and U.S. warehouses should not involve immensdly different activities, and warranty services likely are
provided to the downstream customer rather than to the affiliate. Further, petitioners contend, any
differences related to inventory, freight, and warranty services are dready accounted for in the reported
expensss. Regarding “just-in-time” inventory services and internationa travel, petitioners point out
there are no differences between the leve of activity provided to Mexinox Trading and Mexinox USA.
With respect to further processng and small packages, petitioners argue these relate entirely to the
physica characterigtics of the merchandise, and should not be considered as sdlling-related functions or
activities. Petitioners sate the Department adways seeks to compare identical merchandise and
performs difference-in-merchandise (difmer) adjustments where necessary. Findly, petitioners aver the
function “low-volume orders’ is dso somewhat related to physical characteritics, giving the example
that narrow-width strip orders are typicaly low-volume. 1d. a 8. Petitioners argue any such



differences would be accounted for separately under section 351.409 of the Department’ s regulations.
Even if there was a quantity difference between sdesto Mexinox Trading and Mexinox USA,
petitioners hold, it would not call for finding different LOTs.

Based on thisanalys's, petitioners assert the sdlling activities chart for Mexinox Trading and Mexinox
USA can be amended to read asfollows:

Mexinox Mexinox

Sling Function Trading USA
1. Pre-Sde Technical Assstance (on upstream transactions)  No No
2. Sample Andysis (on upstream transactions) No No
3. Prototypes and Trid Lots (on upstream transactions) No No
4. Continuous Technica Service (on upstream transactions)  No No
5. Price Negotiations/Customer Communications No No

(on upstream transactions)
6. Process Customer Orders (on upstream transactions) Low Low
7. Inventory/Just-in-time (on upstream transactions) High/No No/No
8. Freight/Ddivery (on upstream transactions) Low Low
9. Sales Cdlls (on upstream transactions) No No
10. International Travel (on upstream transactions) No No
11. Further Processing -- --
12. Credit/Callection (on upstiream transactions) No No
13. Currency Risks (on upstream transactions) No No
14. Warranty services (on upstream transactions) No No

15. Low Volume -- --
16. Small Packages -- -

Petitioners claim the revised sdlling functions chart more accurately represents the sdlling activities
performed by Mexinox in rdation to its two affiliated distributors, properly omitting any functions
carried out on behaf of the distributors downstream customers or any functions related to physica
characterigtics. Petitioners cite section 351.412(c)(2) of the Department’ s regulations, which states that
“{ s} ubgtantid differencesin sdlling activities are anecessary . . . condition for determining that thereisa
differencein the stage of marketing.” To the degree there may be some differences for salesto
Mexinox Trading and Mexinox USA, petitioners contend the above analys's demondrates the
differences are obvioudy not substantia. Asserting the record contains no credible evidence that
Mexinox's sdesto Mexinox Trading were a amore advanced LOT than its sdlesto Mexinox USA,
petitioners ate that if the Department finds any differencesin LOT, it should not accept Mexinox's
argument that there is asingle home market LOT. Petitioners state there are two home market LOTS,
one of which is clearly no more advanced than the LOT of Mexinox’'s “congructed EP’ saes.



Referring to the Antidumping Questionnaire at |-3, petitioners sateit iswdl established that the
Department compares U.S. and home market sales at the same LOT whenever possible. Citing
section 351.412(f) of the Department’ s regulations, petitioners note a CEP offset is dlowed only if
comparisons cannot be made at the same LOT, and comparisons at a different LOT are found to have
an effect on price comparability and no LOT adjustment is possible.

Petitioners contend that when matching criteria show sesto Mexinox Trading and saes to Mexinox
USA are the best comparison, the Department must compare those sdes before comparing U.S. sales
to home market sdes at adifferent LOT. To the extent it is necessary to compare U.S. salesto home
market sdes a adifferent LOT, petitioners claim the record provides evidence that price comparability
is affected and that an LOT adjustment is possible. Petitioners Case Brief at 10. Petitioners cite
section 351.412(e) of the Department’ s regulations, which directs the Department to make LOT
adjustments by cd culating the weighted-averages of the prices of the home market sdes at the two
different LOTSs, computing the average difference between the two welghted-averages, and then
applying the differenceto NV. Inthis case, petitioners note, the LOT adjustment would be applied to
home market salesthat were a a different LOT from the LOT of sdesto Mexinox Trading.

Petitioners assart the Department has dready determined thisLOT adjustment in performing thearm’s-
length test. According to petitioners, the arm’ s-length test program used in the preliminary results
shows that weighted-average prices to Mexinox Trading varied by a certain percentage* from
welghted-average prices to unaffiliated home market customers. Therefore, petitioners argue, the

am’ slength test ratio for Mexinox Trading is the appropriate LOT adjustment factor. Petitioners state
the Department can compute the LOT adjustment by multiplying NV by the arm’ s-length test retio for
Mexinox Trading. Petitioners note this caculation could result in either an upward or downward
adjusment. In this particular case, petitioners maintain, the Department must interpret the results of this
cdculation as evidence that the difference in LOTs does not affect price comparability. If the
Department makes this conclusion, petitioners contend it must refuse to make a CEP offset evenif it
concludesthat no LOT adjustment is appropriate, citing section 351.412(f)(3) of the Department’s
regulations.

Inits rebuttd brief a page 8, Mexinox notes the Department found in its preliminary results that only
one LOT exigted in the home market. Since the Department found this LOT to be more advanced than
the CEP LOT, Mexinox states, the Department granted a CEP offset. Mexinox contends these findings
are condgtent with the Department’ s findings in both the origind investigation and in the 1999-2000
Find Results Stating that neither the facts nor the law have changed, Mexinox assartsit isthe
Department’ s practice to follow prior determinations and cites severd casesincluding Prdiminary
Results and Rescission in Part of Antidumping Duty Administrative Review: Gray Portland Cement and

! References hereinto “acertain percentage,” “acertain figure,” or “acertain rate” entail business proprietary
information which may not be disclosed in this public document.
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Clinker From Mexico, 67 FR 57379, 57380 (September 10, 2002) and Prdiminary Results, Intent to
Patialy Rescind and Postponement of Find Results of Countervailing Duty Administretive Review:
Sainless Sted Sheet and Strip in Coils from the Republic of Korea, 67 FR 57395, 57399 (September
10, 2002).

Mexinox argues petitioners provide no evidence to support their claim that its home market and CEP
sales were made at the same LOT. According to Mexinox, petitioners do not oppose the
Department’ s findings in past proceedings of this case nor the preliminary results of the instant review
except to charge Mexinox with ““exaggeraing'” the facts and providing a“* highly arbitrary and
subjective’” analyss. Respondent’s Rebuttal Brief at 10, quoting Petitioners Case Brief at 4. With
respect to petitioners contention that Mexinox has suggested its SLP gtaff does virtudly nothing to
serve the U.S. market and exists solely to serve home market customers, Mexinox retorts the record
shows “thisis precisely the case” Respondent’s Rebutta Brief at 10 (emphagisin origind). Citing its
October 12, 2001 questionnaire response at A-8, Mexinox asserts the Commercial Directorate in SLP
handles dl home market and third country sdes, and thereforeincurs al of the related sdling expenses
in Mexico. Mexinox contrasts thiswith its“U.S. Sales Directorate’ (i.e., Mexinox USA), contending
that Mexinox USA, which is based in Chicago, handles essentidly al sdling activities rdlaed to
Mexinox’'sU.S. sales. Making numerous references to its questionnaire and supplemental
guestionnaire responses, including Attachment A-21 of its May 8, 2002 SQR, Mexinox maintainsits
reported sdlling activities reflect this arrangement and that the sdlling activities performed by its SLP
gaff in connection with U.S. sales are minimal and of avery low intengty.

With regard to petitioners argument that Mexinox's list of sdlling activities includes severd activities
dready reflected in the reported expenses or in the difmer adjustment, Mexinox assertsit is unclear
what bearing thiswould have on the LOT andyssevenif true. Although an expense may be reflected
in aparticular adjustment field, Mexinox holds, the expense does not become any less of asdling
activity for purposes of the LOT andlyss. Arguing the Department expects this to be the case,
Mexinox refers to question A.3.c of the standard questionnaire, which asks respondents to “{i} dentify
the expense field in which the expenses associated with each sdlling activity will be captured in your
response to Sections B and C.”

According to Mexinox, petitioners argument “exposes a profound confusion regarding the nature of
sdling expenses.” Respondent’ s Rebutta Brief a 12. Asin prior segments of this proceeding, Mexinox
argues, petitioners have confused the direct selling expenses and physica characterigtics a issue with
the indirect selling expenses linked to them, such as the adminigrative activity involved in making freight
arrangements and in processing customer clams. For instance, Mexinox sates, in shipping a package
to ahome market customer it will incur some freight charges that will be invoiced to Mexinox by the
freight providers. In addition to these direct charges, Mexinox notesit will assume someindirect sdling
expenses when its staff makes freight arrangements, supervises loading and/or unloading, and processes
the relevant paperwork. According to Mexinox, the direct freight expenses would be reported under
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INLFTCH (inland freight to customer) or INLFTWH (inland freight to warehouse), whereas the
indirect expenses and the activities from which they arise would be reported as sdlling activities. 1d.

Mexinox dams petitioners are smilarly mistaken in arguing that Mexinox’'s sdling activities include
some activities (e.q., further manufacturing) that are aready consdered in determining net prices or in
making product comparisons. Mexinox states it providesits home market customers with various
sarvices that would normally be performed by service centersin the U.S. market, such as the further
processing of cails, citing its October 12, 2001 QR at A-31. Asserting the processing costs incurred
by Mexinox are dready accounted for in its cost database, Mexinox argues the related sdlling activities
such as order processing and customer consultations are reflected only initslist of sdling activities.
Mexinox contends the smdler coils and transaction volumes typica of the home market sgnificantly
impact the per-unit selling expenses related to home market sdles and LOT, and refers to Notice of
Fina Determination of Sales at Less Than Fair Vaue: Stainless Sted Sheet and Strip in Coils From
Mexico, 64 FR 30790, 30810 (June 8, 1999) (Crigind Invedtigation), in which the Department made
that concluson. Therefore, Mexinox holds, it is Sgnificant that the number of sdes made during the
current POR was greater in the home market than in the U.S. market.

Based on the above, Mexinox avers petitioners argument regarding its sdling activities anadlysisis
basdless. According to Mexinox, the Department’ s conclusion that there are significant differences
between its home market and CEP LOTSsis correct and is supported fully by the record.

Next, Mexinox responds to petitioners argument that if the Department continues to find LOT
differences between its home market and CEP sdes, the Department should conclude that sdesto
Mexinox Trading and other home market sales were made at different LOTs and find the Mexinox
Trading LOT to be identical to the CEP LOT. Mexinox asserts petitioners are wrong in both regards.
Mexinox argues the record shows sales to both home market end-users and digtributors entail
subgtantialy more salling expenses than sdes to Mexinox USA and are at amore advanced stage of
marketing and distribution. Referring to its October 12, 2001 QR at A-30, Mexinox contends salesto
Mexinox USA are amilar to ex-factory sdesinvolving little more than alogigticd transfer of
merchandise. In addition, Mexinox states, sdlesto Mexinox USA occur at the beginning of the
digtribution chain, as the merchandise typicaly flows from Mexinox USA to large U.S. service centers,
who provide a number of vaue-added services and sdlling functions, and then to asmaler
digtributor/retaller or end-user. Conversdy, Mexinox maintains, home market sales occur near the end
of the didribution chain. Referringtold. at A-31, Mexinox argues that since there are no intermediate
service centers who provide services for home market customers, it therefore must provide these
sarvicesitsdf. Mexinox contends these services “include sdlling activities related to the handling of
amdl coilsand smal shipments, inventory mantenance, just-in-time deliveries, technicd advice, credit
and collection and others.” Respondent’s Rebuttal Brief a 15. Mexinox maintains it provides none of
these sdlling activities to Mexinox USA except for credit and collection.
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Mexinox assarts the different level of sdlling activities performed for sales to Mexinox USA and the
home market is reflective of the fact these sdles occur at different points in the chain of didribution. As
Mexinox USA is essentidly a*warehousing and ditribution stop” for U.S. sales, Mexinox holds, the
transfer of merchandise across the U.S.-Mexican border congsts of only minimd sdlling activities (e..,
freight, invoicing, collection, etc.) performed a low levels of intengty. 1d. Since Mexinox USA is not
the fina customer, Mexinox statesit does not need to offer the same sdlling services offered to home
market end-user and retailer cusomers. In addition, Mexinox clams, the greater intensity of sdlling
activities provided in the home market is magnified by the fact that Mexinox tends to sdl considerably
smdler coilsin smdler transaction volumes than in the U.S. market. For instance, citing its May 8,
2002 SOQR at S1-19-20, Mexinox notes a certain percentage of coils sold in the home market weighed
less than 9,000 pounds per cail, while in the United States a certain percentage weighed more than
9,000 pounds per coil. Respondent’s Rebuttal Brief at 16, n.37. Asthe Department has noted in past
proceedings, Mexinox argues, this results in higher adminigrative costs per ton in the home market.
Mexinox asserts this evidence, which the Department verified in prior segments of review and was
subject to verification in the ingtant review, clearly demondgtrates that Mexinox’ s salesto both end-user
and digtributor customers in the home market are at amore advanced LOT than CEP sales. Mexinox
holds petitioners do not seem to dispute this fact serioudy, and States that petitioners appear “to
concede that salesto home market retailers other than Mexinox Trading and salesto end-users are
further from the factory than Mexinox's CEP sdes” |Id. at 17, n.39.

That being the case, Mexinox contends, the only rdevant question is whether Mexinox Trading differs
sgnificantly from other home market retail customers. Mexinox damsthe answer isno, asthe
Department confirmed during its verifications during past proceedings of this case. Referring to its
October 12, 2001 QR at A-14, Mexinox states the record establishes that Mexinox Trading is an
independently-operated retail distributor that buys stainless stedl products from various suppliers and
resdls them to retailersin the Mexican market. According to Mexinox, the record so showsthe
sling functions provided with respect to Mexinox Trading do not differ subgtantialy from those
provided to other retail customersin the home market. Citing proprietary information from its October
12, 2001 QR at A-28, Mexinox contends there are no considerable differences in the way it conducts
pricing and sales negotiations with repect to Mexinox Trading. Likewise, snce Mexinox Trading isa
retailer, Mexinox asserts it provides the same specidized technical assstance, customized processing,
and ddlivery services asit provides to other home market customers. Mexinox contends credit and
collection is the only function it performs with repect to Mexinox Trading with any lessintendty, Snce
Mexinox Trading presents less of a credit risk as an afiliate of Mexinox. Respondent’s Rebuttal Brief
at 18.

Referring to petitioners argument that Mexinox reported its salling activities S0 asto support itsclam
for a CEP offsat and presented the CEP offset as a“ veritable fait accompli,” Mexinox contends
petitioners argument “is little more than amix of inflammatory accusations and unfounded assertions’
and warrants no further response. Respondent’s Rebuttal Brief at 18. Mexinox avers petitioners
argument cannot be supported by any authoritative reference, valid citation to the record, or factud
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andyss. Pointing to the petitioners proposition that Mexinox’ s selling activities would have been much
lessintense for home market affiliated customers, epecidly Mexinox Trading, Snceit islocated in
SLP, Mexinox maintains its October 12, 2001 QR at A-14 contains no evidence to support that
proposition. Mexinox asserts petitioners argument can be reduced to the following: “(1) Mexinox's
sdesto Mexinox USA are very close to the factory and involve few sdling functions; (2) Mexinox
USA isan dfiliate of Mexinox; (3) Mexinox Trading is dso an afiliate of Mexinox; (4) therefore, sales
to Mexinox USA are ds0 cdose to the factory and involve few sdlling functions” Respondent’s
Rebuttal Brief at 18-19. Mexinox holds thisargument isillogical and contradicted by the facts on the
record.

Mexinox contends affiliation does not provide proof that salesto Mexinox USA and Mexinox Trading
aea thesame LOT. Mexinox aleges the most egregious flaw in petitioners andysisisthat it falsto
recognize Mexinox USA and Mexinox Trading are completely different types of customers and that
sdes to each occur at different points in the distribution chain. In acertain number of instances,
Mexinox notes, the sde from Mexinox to Mexinox USA takes place before the merchandise is sold to
alarge service center, citing proprietary information in its October 12, 2001 QR at A-24. In addition,
Mexinox contends, snce 100 percent of Mexinox's U.S. sdlestravel through ether Brownsville or
Laredo, Texas for warehousing or freight transfer, the mgjority of the sdling functions performed in
conjunction with these sdes “are more common, routine, and amplified than for any of Mexinox’s home
market sdes” Respondent’s Rebutta Brief at 19. In contrast, Mexinox asserts, Mexinox Trading isa
relatively smal retal operation whose main focus isto stock materid for resale and who does not have
the ability to handle large master coils. Thus, Mexinox gates, it must provide Mexinox Trading with a
bundle of customized sdlling functions that would typicaly be provided by smdler service centersin the
United States.

Based on these facts, Mexinox asserts, it is clear that salesto Mexinox USA and Mexinox Trading are
at different LOTs and that thereis only one LOT in the home market.

Mexinox then repliesto petitioners argument that the Department should adjust for LOT differences
using aLOT adjustment rather than the CEP offset, and that the amount of the LOT adjustment should
be based on the arm’ s-length tet ratio for Mexinox Trading. Mexinox asserts the arm’ s-Hength test
ratio does not serve as an appropriate meansto make a LOT adjustment because neither section
773(a)(7)(A) of the Tariff Act nor section 351.412(e) of the Department’ s regulations alow the arm’s-
length test results to be utilized as aproxy for LOT differences. Aside from the statute’ s ingtructions,
Mexinox asserts the difference in the way the arm’ s-length test and LOT andysis may be carried out
aso precludes the Department from employing the arm’ s-length test to make LOT adjustments. In the
ingtant review, Mexinox holds, the two andyses involve two different sets of sales. the armt’ s-length test
compares weighted-average prices to Mexinox Trading with the prices to al unaffiliated home market
customers, whereas the LOT andys's compares weighted-average prices to Mexinox Trading with
pricesto al other home market cusomers. Further, Mexinox argues, using the arm’ s-length test as a
proxy for aLOT adjustment results in increasing the gap between CEP and home market prices. Not
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only isthis result counterintuitive, Mexinox avers, but it contradicts both the letter and the spirit of the
antidumping law.

In accordance with section 772(a)(7)(A) of the Tariff Act and Antidumping Duties; Countervailing
Duties Find Rule, 62 FR 27296, 27372 (May 19, 1997) (End Rule), Mexinox clams the purpose of
making a price-based LOT adjustment is to reduce the price differentia that occurs between CEP and
home market sales as aresult of the sdes being made at different LOTs. Noting the methodology for
cdculating aLOT adjustment as articulated in section 351.412(e) of the Department’ s regulations,
Mexinox argues “the underlying assumption of this calculation, of course, is that there are no LOT-
related differencesin price between the CEP LOT and the home market LOT deemed to be equivaent
to the CEP LOT.” Respondent’s Rebutta Brief at 22. Mexinox holds that making an adjustment to
NV to account for differences between two home market LOTs is analogous to making an adjustment
for LOT differences between NV and CEP.

Mexinox aleges the methodology proposed by petitioners causes the opposite result, snce "the LOT-
related price differentia between the CEP sde and the NV sde actudly increases and the gap between
thetwo LOTswidens" 1d. (emphasisin origind). According to Mexinox, petitioners appear to
acknowledge, or at least do not dispute, that sles to home market unaffiliated customers are more
remote than sdlesto Mexinox USA. Therefore, for comparisons between CEP sdes and sdesto
unaffiliated home market customers, Mexinox asserts that logic implies home market price must be
decreased to make it comparable to CEP. However, Mexinox argues, petitioners proposal increases
NV by the amount of the Mexinox Trading arm’ s-length ratio, thereby increasing the price differentid
between the CEP and home market sdle. Mexinox contends petitioners proposal reduces
comparability and is clearly incongruous with the statute and the regulations. Id. at 23.

Mexinox maintains the result of petitioners proposd revedsthe criticd flaw inther LOT andlyss,
namdly, that the CEP LOT and the LOT of sdlesto Mexinox Trading are not equivaent. 1If they were,
Mexinox holds, petitioners LOT adjustment would place sdes to unaffiliated home market customers
at the same LOT as CEP sales. Rather, Mexinox contends, the record clearly establishes that Mexinox
Trading sdesare a aLLOT more remote from the factory than CEP sdes, and that the LOT of
Mexinox Trading saes does not differ substantidly from the LOT of salesto other home market retail
cusomers. Mexinox argues only the CEP offset can help to diminish the LOT-related price differentid
between home market and CEP sales” and therefore the Department should continue to apply the CEP
offset for these find results.

2 |n afootnote, Mexinox points to the argument in its case brief that the CEP offset does not completely remove the
differential becauseit isarbitrarily “capped” at the amount of the U.S. indirect selling expenses. Mexinox therefore
argues the Department should make an additional circumstance of sale adjustment. See Comment 1 of this
Memorandum.
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Department’s Position: We disagree with petitioners. Firg, it bears noting that prior to comparing the
home market LOT(s) to the LOT(s) found in the United States, the Department's practice isfirst to
consder whether different LOTs exist within each market. In making their argument that salesto
Mexinox Trading condtitute a separate LOT from Mexinox’ s other home market sdes, petitioners have
attributed to Mexinox Trading the sdling activities listed in Attachment A-21 of Mexinox’s May 8,
2002 SQR for home market inventory salesto distributors/retailers. However, petitioners then proceed
to compare Mexinox’'s sdesto Mexinox Trading to its sdesto Mexinox USA, rather than to other
home market sdles. Moreover, petitioners anays's has arbitrarily collapsed Mexinox' s selling activities
into fewer categories, but has falled to establish that the selling functions are identicd in the United
States and Mexico. For the reasons noted below, we find that significant differencesin LOT exist
between Mexinox’s home market and U.S. sdles.

Because petitioners argument does not rely on the correct basis for comparison, we have reconsidered
information related to Mexinox’ s reported selling activities to determine whether different LOTs exigt in
the home market. Section 351.412(c)(2) of the Department's regulations states that the Secretary will
determine sdles are made at different LOTsif they are made at different marketing stages (or their
equivdent). To make this determination, the Department reviews factors such as sdling functions or
sarvices, classes of customer, and the leve of sdlling expenses for each type of sale. Different stages of
marketing necessaxily involve differencesin sdlling functions, but differencesin sdlling functions, even if
subgtantia, are not done sufficient to establish adifference inthe LOT. Similarly, while customer
categories such as "digributor" and "wholesder™ may be useful in identifying different LOTS, they are
insufficient in themsdlves to establish that there isa differencein LOT.

Therefore, for these find results we have evaluated factors such as selling functions or services,
customer classes, and the level of sdlling expenses for home market sdesin order to determine whether
sdesto Mexinox Trading were at adifferent LOT than Mexinox’s other home market sdles. In doing
30, we have found no record evidence demondgtrating any significant differences between the services
provided to Mexinox Trading as opposed to those provided to other home market customers. These
sarvicesinclude technical services, order processing, inventory maintenance, and freight arrangements,
among others. Similarly we have found no evidence of any substantia differences between the level of
sarvices provided to Mexinox Trading and other home market customers. As a result, we continue to
find thereisonly one LOT in the home market.

For the ingant review, we have determined that only one LOT, the CEP LOT, existed in the United
States. See Prdiminary Results at 51207. Having determined there is one LOT in the home market,
we must now determine whether home market sdles were at adifferent LOT than the CEP LOT, and if
S0, whether aLOT adjustment is warranted. To determine whether NV sdes are a adifferent LOT
than CEP sdes, we examine stages in the marketing process and sdlling functions dong the chain of
distribution between the producer and the unaffiliated customer. If the comparison market sales are at
adifferent LOT, and the difference affects price comparability, as manifested in a pattern of consistent
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price differences between the sales on which NV is based and comparison market sales at the LOT of
the export transaction, we make a LOT adjustment under section 773(a)(7)(A) of the Tariff Act.

When we compared CEP sales (after deductions made pursuant to section 772(d) of the Tariff Act) to
home market sdles, we found that fewer sdlling activities were performed with respect to CEP sdes,
and, while there were some activities performed for both the home market and CEP LOTS, severd of
them were carried out a a greater level of intengity for the home market LOT. For example, our
examination of Mexinox’s reported salling activities showed that Mexinox provided warranty services
and “jugt-in-time” inventory services for its sdes to home market customers but not for its sdesto
Mexinox USA. See, eg., Mexinox's May 8, 2002 SQR at Attachment A-21. In addition, regardless
of whether technica service-related activities could be collgpsed into fewer categories, the record
shows these activities were provided for Mexinox’ s sales to home market customers but not for salesto
Mexinox USA. 1d. Whilefreight and ddivery arrangements occurred for both sets of sdes, they were
caried out a alower intensty for salesto Mexinox USA. Generdly, for CEP sdes, Mexinox
trangported merchandise from SLP to Brownsville by truck or to Chicago or Los Angeles by truck and
ral. See, eg., Mexinox’s November 7, 2001 QR at C-27. However, freight and delivery
arrangements in the home market required greater logigtica planning, as Mexinox transported
merchandise to many different locations and sometimes used intermediate warehousing. See, eg., 1d.
at B-28-31 and at Attachment B-3. Similarly, customer order processing and credit and collection
were provided for sdles to home market customers and salesto Mexinox USA, but in both instances
were performed at alower intensity for Mexinox USA. The fact that Mexinox USA performed many
of the logigtical functions with respect to U.S. sdles, such asinventory services, freight and delivery
arrangements, credit and collection, and customer order processing, rather than Mexinox, is condstent
with our finding that al of Mexinox’'s sdesto Mexinox USA are properly categorized as CEP sales.

Moreover, we found that Mexinox’ s sales to home market customers took place near the end of the
distribution chain, while its sdesto Mexinox USA occurred near the beginning of the chain of
digribution. In other words, home market salesinvolved a more advanced stage of distribution than
CEP sdes. For example, in the home market Mexinox provided certain downstream selling functions
that are normally performed by service centersin the U.S. market (e.g., technica advice, credit and
collection, etc.). See, eq., Mexinox’s October 12, 2001 QR at A-31.

Based on our andysis, we determine that CEP and the starting price of home market sales represent
different stages in the marketing process, and are thus at different LOTs. Therefore, when we
compared CEP sadlesto home market saes, we examined whether alevel-of-trade adjustment may be
gopropriate. In this case, Mexinox sold a one LOT in the home market; therefore, there isno basis
upon which to determine whether there is a pattern of consistent price differences between leves of
trade. Further, we do not have the information which would alow us to examine pricing patterns of
Mexinox's sales of other smilar products, and there are no other respondents or other record evidence
on which such an analys's could be based.

17



Since the facts of the record do not permit us to make a price-based LOT adjustment®, we must now
determine whether a CEP offset is appropriate. Under section 773(a)(7)(B) of the Tariff Act (the CEP
offset provison), we adjust NV if the NV LOT is more remote from the factory and thereis no basis
for determining whether the differences between the NV and CEP LOTs affect price comparability.
Because the data available do not provide an appropriate basis for making aLOT adjustment and the
level of trade in Mexico for Mexinox is a amore advanced stage than the level of trade of the CEP
sdes, wefind that a CEP offset is appropriate in accordance with section 773(3)(7)(B) of the Tariff
Act. Asareault, we have continued to grant the CEP offseat for these find resulits.

Adjustments to United Sates Price
Comment 4: CEP Profit

Mexinox states that sections 772(d)(3) and 772(f) of the Tariff Act direct the Department to subtract an
amount for profit dlocable to sdling, didribution and further-manufacturing activities in the United

States when computing CEP. Pursuant to the statute, Mexinox notes, CEP profit is caculated asa
percentage of the total actual profit (i.e, total revenue lesstotal expenses) redized by the foreign
manufacturer and its affiliates in connection with sales of the merchandise under review. Specificaly,
Mexinox states, the total actud profit is applied to the ratio of tota U.S. selling expensesto totd U.S.
and home market sdlling expenses. Respondent’s Case Brief at 8.

In redity, Mexinox argues, the Department computes “a blended * CEP profit rate’ by dividing total
profits by tota selling expenses” 1d. Mexinox dates the resulting CEP profit rate is then applied to the
U.S. sdling expenses for each CEP sdle.  However, Mexinox asserts, this approach achieves the same
net effect as that under the tatute.

For the ingtant review, Mexinox gates, the Department cdculated the CEP profit rate usng U.S. sdes
made during the 12-month period of review (POR) and home market sales made during the POR plus
the “window” months (i.e., the extended 17-month reporting window). Id. a 9. According to
Mexinox, this caused the CEP prfit rate to be weighted far more heavily on home market profit rates
than on U.S. profit rates. Mexinox maintainsthisis digtortive not only because the waighting is
disproportionate, but also because CEP profit is only applied to U.S. market sales. Therefore, for
these find results, Mexinox urges the Department to recaculate CEP profit using only U.S. and home
market sdles made during the POR. Mexinox contends thiswill ensure a CEP profit rate that is not
biased toward either the U.S. or home market.

Petitioners contend the Department has dready consdered thisissue and dismissed it. They cite
Certain Cold-Ralled Carbon Stedl Flat Products from the Netherlands: Find Results of Antidumping

3 Sincewe are unableto make a price-based LOT adjustment, petitioners' argument with respect to using the arm’'s-
length test asa proxy for aLOT adjustment is moot.
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Duty Adminigrative Review, 62 FR 18476, 18478 (April 15, 1997) (Cold-Rolled from the
Netherlands), in which the Department noted that for the NV cdculation it requested information on
expensesincurred during the window months, and in accordance with the statute used these expenses
to cadculate CEP profit. Petitioners dso cite Certain Stainless Stedd Wire Rods From France: Findl
Results of Antidumping Duty Adminidrative Review, 63 FR 30185, 30187 (June 3, 1998), in which the
Department determined it was appropriate to compute constructed value (CV) profit based on
contemporaneous home market sales data used as the basis of its NV cdculation. Findly, petitioners
refer to Large Newspaper Printing Presses and Components Thereof, Whether Assembled or
Unassembled, From Japan: Find Results of Antidumping Duty Adminidrative Review, 66 FR 11555
(February 26, 2001) and the accompanying Decison Memorandum at Comment 1, in which the
Department stated it based CV profit on dl home market sdesused initsandyss. Petitioners hold the
Department should therefore reject Mexinox’ s argument.

Department’ s Position: We disagree with Mexinox. The Department has used the home market sales
during the extended window period to form the basis of its norma vaue cdculaion. Thus, in
accordance with the statute and its normal practice, the Department has used these expensesin the
cdculation of the CEP profit ratio. See, eg., Cold-Ralled from the Netherlands at 18478. Asstated in
Cold-Ralled from the Netherlands, “[t]he expenses requested by the Department for the purpose of
establishing the norma vaue of the foreign like product ... were those incurred during the extended
window period. Consequently, the statute provides that these expenses are to be used in the
cdculation of the CEP profit retio.” Therefore, for these fina results we have made no changes to our
methodology for caculating CEP profit.

Comment 5: Duty Drawback

Citing the narrative discusson in Mexinox's June 3, 2002 SQR at 7, petitioners contend Mexinox’'s
reported costs only include certain import duty payments. Petitioners therefore request that the
Department reexamine the position expressed in the 1999-2000 Fina Results and the accompanying
Decison Memorandum a Comment 5 that “when reported production costs include only actud duties,
aduty drawback adjustment can till be caculated asif duties had been paid in full.” Petitioners Case
Brief at 17.

Petitioners state the Department’ s position would be correct if: (1) separate production costs were
computed for products sold domestically (and thus subject to duty); and (2) duty drawback was
restricted to the actua duties paid and was set to zero whenever duty-exclusive CV was used asNV.
However, petitioners claim, an imbal ance occurs because average production costs are computed
without considering whether the find product was exported. As aresult, petitioners argue, the import-
duty component of material costsis diluted because the average COM for each modd is based on both
duty-inclusive and duty-exempt materids. To illugtrate this problem, petitioners give an examplein
which arespondent is forgiven payment of a 10 percent import duty and there was no viable
comparison market. Petitioners maintain the Department’ s current methodology would incorrectly
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result in (a) NV (based wholly on CV) congsting of no duty component, but aso (b) a 10 percent
increase in USP viaa duty drawback adjustment. Thus, petitioners argue, “aforeign government
wishing to preclude a domestic industry from ever facing dumping charges could ‘impose’ but not
collect a 100 percent ‘duty’ to ensure a 100 percent duty drawback credit on U.S. sdles.” |d.

Petitioners declare that while they are not implying the Programas de Importacion Para Producir
Articulos de Exportacion (the PITEX program) was designed to reduce dumping ligbilities, it is not
equitable to permit a hypothetical duty that is not part of reported costs (i.e., the unpaid duty under the
PITEX program) to result in an upward adjustment to USP. Petitioners hold that if the duty was
actualy collected and later refunded, it would be recorded under materid costs, thereby increasing
those costs, but the treetment on the U.S. sde would be the same. Petitioners argue the Department
would not permit a collected duty that was later refunded to act as both (a) a reduction to reported
costs and (b) an increase to USP, since granting both adjustments would result in double counting.
However, petitioners assart, “double counting is exactly what occurs Smply because of an accounting
method between the government and exporters whereby duties are forgiven rather than paid and then
refunded.” Id. at 18. Thus, petitioners urge the Department to correct this imbaance by ether (1)
increasing materia costs to fully account for actud duties, regardless of whether or not they were pad,
or (2) decreasing the duty drawback claim to reflect the proportion of duties actudly included in
materid cods. Referring to Mexinox’'s May 8, 2002 SOR at Attachment B-44, petitioners contend the
Department could make the latter adjustment by multiplying duty drawback by the retio of home
market sdesto dl sdes, Petitioners state this adjustment would prevent the duty drawback adjustment
from exceeding the amount of dutiesincluded in the cost of production.

Mexinox contends the Department made a duty drawback adjustment to USP in accordance with
section 772(c)(1)(B) of the Tariff Act for the preliminary results, just asit did for both the origina
investigation and the 1999-2000 adminidirative review of stainless sted sheet and strip in coils from
Mexico. Citing the Origind Invedtigation at 30813 aswell as the 1999-2000 Fina Results and the
accompanying Decison Memorandum at Comment 5, Mexinox asserts a duty drawback adjusment is
justified because under the PITEX program it only pays import duties on materids incorporated into
products sold in Mexico, and because it imports 100 percent of its hotband on a temporary duty-
deferred basis under the PITEX program. Thus, Mexinox clams, it meets both prongs of the
Department's two-pronged test for duty drawback adjustments.

Mexinox dtates that petitioners do not argue Mexinox has not met the Department's criteria for a duty
drawback adjustment, nor do they question whether Mexinox reported materid cogtsinclusve of all
duties paid or accrued, asit did in accordance with the ingtructions in the Department's questionnaire at
D-15. Rather, Mexinox contends, petitioners have asked the Department to ignore its established
practice with respect to duty drawback adjustments and prescribe new criteria “to address what
Petitioners perceive to be an 'imbaance between the amount of duties included in the raw materid
costs and the amount of drawback granted.” Respondent's Rebuttal Brief at 42.
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Mexinox assarts thereisno legd precedent or policy rationde for limiting duty drawback to the average
dutiesincluded in raw materid cogts. Pointing to Avesta Sheffield, Inc. v. United States, 838 F. Supp.
608, 611-12 (CIT 1993) (Avesta), Mexinox holdsthe CIT rgected claims that drawback should be
restricted to the amount of dutiesincluded in foreign market vaue (now norma vaue) or capped at the
average amount of duties included in raw materias used (both dutied and nondutied) to achieve
baance* With respect to the former claim, Mexinox notes the CIT found that “[t]he statute provides
for the duty drawback adjustment without reference to any finding that the home market priceis
reflective of duties”” Respondent's Rebutta Brief at 43, citing Avestaat 611-12. Regarding the latter
clam, Mexinox notes the CIT determined that:

As concerns either raw materias and sales, thereis no requirement that
ITA maich overal rebates to overal duties to achieve balanced numbers
on both sdes of the comparison. The gatute dlows afull upward
adjustment to U.S. price for duties ‘which have been rebated.” 19
U.S.C. 8§ 1677a(d)(1)(B). ITA'sdetermination is not inconsstent with
the satute. 1ts duty drawback adjustment to U.S. priceis sustained.

Id.

Mexinox asserts the same argument was advanced by petitioners and subsequently dismissed by the
CIT in Gil Country Tubular Goods from Korea: Finad Results of Antidumping Duty Adminidrative
Review, 64 FR 13169, 13172-73 (March 17, 1999) (OCTG from Kores). Based on these cases,
Mexinox contends petitioners assertions in the ingtant review are legdly unsupportable and wrong from

apolicy perspective.

Department’s Position: We disagree with petitioners. Section 772(c)(1)(B) of the Tariff Act
explicitly provides for aduty drawback adjustment for import duties “imposed by the country of
exportation which have been rebated, or which have not been collected, by reason of the exportation of
the subject product to the United States’ (emphasis added). |n accordance with this provison, the
Department will grant a duty drawback adjustment if we determine that:

1) import duties and rebates are directly linked to and are dependent upon one ancther; and 2) the
company claiming the adjustment can demondtrate that there are sufficient imports of raw materiasto
account for the duty drawback received on the exports of the manufactured product.

During the POR, Mexinox imported dl of the hot-rolled stainless stedl coils used in the production of
subject merchandise under the PITEX program. Under this program, the Mexican government
suspends the collection of duties from Mexinox on imports of raw materids (i.e., hotband), contingent
upon the exportation of the materids within the requisite amount of time. See Mexinox’s November 7,

4 Noti ng this decision was made prior to the Uruguay Round Agreements Act, Mexinox contends that none of the
resulting amendments to the statute affect the validity of the CIT's determination in Avesta.
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2001 QR a Attachment C-14-A. The PITEX program clearly falswithin the express language of
section 772(c)(1)(B) of the Tariff Act as oneinwhich duties*...have not been collected, by reason of
the exportation of the subject product to the United States.” The Department has reviewed this type of
program previoudy and has dlowed an adjustment for duty drawback when respondents meet the
requirements of our two-pronged test. See, eg., Notice of Final Determination of Salesat Less Than
Fair Vaue: Carbon and Certain Alloy Steel Wire Rod From Mexico, 67 FR 55800 (August 30, 2002)
and the accompanying Issues and Decison Memorandum at Comment 4.

For duty drawback programs in which import duties are not collected, the Department examines
whether import duties were actually not collected by reason of exportation of the subject merchandise
to the United States. Under the PITEX program, Mexinox only paid import duties on raw materids
that were incorporated into finished products which were then sold in the home market. See
Mexinox’s November 7, 2001 QR at C-36 and at Attachment C-14-A. Thus, we determine Mexinox
has met the first requirement of the Department’ s test for receiving a duty drawback adjustment. Since
Mexinox imported al of the hotband used in the production of subject merchandise, we are satisfied
that it had sufficient imports of raw materids to account for its exports of Sainless stedl sheet and drip
in coilsto the United States. See, eq., 1d. at C-36 and D-8. Therefore, we find Mexinox has aso
met the second requirement of our two-pronged te<t.

In their brief, petitioners assert the Department’ s methodology for making duty drawback adjustments
causes an “imbaance’ because average production costs are computed without consdering whether
the fina product was exported. Petitioners therefore argue that we should make an adjustment to
correct thisimbaance. As noted above, section 772(c)(1)(B) of the Tariff Act dlowsfor an
adjustment to USP for duties that have been rebated, or have not been collected, by reason of
importation to the United States. For duty drawback programs involving rebated duties, the
Department restricts the amount of the drawback adjustment to the amount of duties paid when the
amount of duties rebated exceeds the amount of duties paid. See, eg., OCTG from Korea at 13173.
When duties are not collected, we likewise limit the drawback adjustment to the amount of duties
normally associated with the imported materias. Mexinox properly has restricted the amount of duty
drawback to the average amount of dutiesit would have had to pay on the raw materias incorporated
into finished products exported to the United States if the PITEX program did not exist. See
Mexinox’s November 7, 2001 QR at C-37. We note, however, that in rebate programs as well as
programs in which duties are not collected, the amount of duties reported in a respondent’ s costs
should reflect the amount of duties normally associated with the imported raw materids used to
produce the merchandise under consideration, regardless of whether they were collected and rebated,
or not collected, by reason of exportation.

Therefore, because Mexinox has met both requirements of our two-pronged test and has limited the
amount of its claimed drawback to the average amount of duties it would have had to pay if the
products incorporating the raw materials were not exported to the United States, we have continued to
accept Mexinox’ s reported duty drawback adjustment for these find results.

22



Comment 6: U.S. Indirect Selling Expenses

Petitioners assert the Department should revise the numerator of Mexinox USA’s I SE ratio to include a
certain expense that relates to economic activity in the United States and presumably encompasses
expenses incurred by Mexinox on Mexinox USA’s behdf. Petitioners argue the Department aso
should revise the numerator of the ISE ratio to include a*“bad debt alowance’ shown on Mexinox
USA’s 2000 financid statement. Since there is not an exact POR amount for either expense,
petitioners hold, the Department should compute an estimated POR amount based on the ratio that
each expense represented for 2000. Petitioners Case Brief a 21, n.4.

In addition, petitioners claim the denominator of the I SE ratio should be amended to reflect only those
sdes which took place with third parties and should not include sdes to “ Parent and affiliates.”
Referring to note 2 of Mexinox USA’s 2000 financia statement, which isincluded at Attachment
A-11-B of Mexinox’s October 12, 2001 QR, petitioners state that Mexinox USA’s sdles to “ Parent
and affiliates’ consasted of raw materid sdes. Petitioners contend Mexinox USA’s auditors required
these sales to be listed separately from Mexinox USA’s main business, which conssts of sdlling finished
dainless sted productsto U.S. customers. Since the auditors did not require that other affiliated-party
sdes be digtinguished from Mexinox USA’s main business, petitioners maintain that the auditors sought
to delineste between transactions where Mexinox USA performed a sgnificant role, and those where it
did not. Accordingly, petitioners sate, including the salesto “ Parent and affiliates’ resultsin overstating
the denominator of the ISE ratio.

Petitioners contend the rlevant accounting principle in effect here “is that a company should not
recognize as asde the full value of merchandise for transactions where the company role was limited to
that of abroker.” Petitioners Case Brief a 22, citing Financid Accounting Standards Board's
Emerging Issues Task Force Abstract, Issue 99-19 (July 20, 2000). According to that publication,
petitioners sate, current Generally Accepted Accounting Principles (GAAP) do not permit a company
toincludein the total sdesamount revenues from sdlesin which it does not play asignificant role.
Petitioners suggest that Mexinox USA’ s auditors were cognizant of this principle and therefore required
Mexinox USA’s sales of finished merchandise to be presented separately from those where Mexinox
USA smply served as abroker for its parent. Petitioners argue these broker services have aready
been reflected in Mexinox’ s reported materia cogts, citing Mexinox’s June 3, 2002 SOR at 16.
Petitioners aver that “just as acommissionaire would book only its commission as revenue (rather than
the entire value of the product for which it is receiving acommisson), so Mexinox USA’s ‘sa€ istruly
only that of brokerage services (rather than the entire vaue of hotbands relayed to Mexinox).”
Petitioners Case Brief at 22.

Mexinox contends it has properly reported Mexinox USA's | SEs and therefore submits that each of
petitioners clams should be rgjected. With respect to the expense petitioners claim to be related to
economic activity in the United States, Mexinox argues that petitioners have smply urged the
Department to include this amount in Mexinox USA's | SEs without furnishing any additional argument
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or explanation. According to Mexinox, "[t]he amount at issue reflects certain routine corporate services
that are performed by Mexinox on behaf of Mexinox USA." Respondent's Rebuttal Brief at 49.
Mexinox clamsthe actud amount of this expense is dready reflected in “the reported generd
adminigrative expenses’ and thus adding it to the numerator of the 1SE ratio would result in double-
counting. 1d.

In addition, Mexinox argues, including this expense in Mexinox USA's | SEs would contradict the
statute and Department practice since this expense is not subtracted from CEP under section 772(d) of
the Tariff Act. Referring to the Hind Rule at 27351, the Antidumping Agreement at Article 2.4, Timken
Co. v. United States, 16 F. Supp. 2d 1102 (CIT 1998), and the Department's Antidumping Manua at
Chapter 7, Section [11.C, Mexinox states that salling expenses incurred in the home market cannot be
removed from CEP unless they concern economic activities in the United States. Respondent's
Rebuttal Brief a 49-50. Mexinox holds the Department views this requirement as meaning that
expenses incurred in the home market can only be deducted from CEP if they pertain to the
downstream sde between the dffiliated U.S. importer and its unaffiliated U.S. customer. Mexinox
contends that sdlling expensesincurred in the home market that are corporate and generd in nature or
relate specificaly to the sale between the producer and its affiliated U.S. importer cannot be subtracted
from CEP. Mexinox claims the expense a issue in this case is genera and corporate in nature and
does not relate directly to the sdle from Mexinox USA to unaffiliated U.S. customers, and therefore its
inclusonin U.S. ISEs (i.e., deducting it from CEP) islegdly inadmissble.

With respect to the alowance shown in Mexinox USA’sfinancid statement, Mexinox asserts that
petitioners argument implies "ether a serious misunderstanding of the accounting nature of thisitem, or
€lse a blatant attempt to distort and overstate Mexinox’ s reported selling expenses.” Id. at 50-51.
Mexinox argues that petitioners are mistaken in stating the amount at issue is reflected on Mexinox
USA’sincome statement. Referring to Mexinox USA's audited financia statement for fisca year 2000,
whichisincluded at Attachment A-11-B of its October 12, 2001 QR, Mexinox contends Note 1
carifiesthe dlowance at issueis reflected in “ Trade accounts receivable,” which is an asset item on
Mexinox’'s baance sheet. Mexinox explains that “Trade accounts receivable’ reflects the net amount of
two components. gross accounts receivable, which is an asset account, and the alowance for doubtful
accounts, a contra-asset account.

Mexinox maintains the Department's established practice isto include only expensed amounts for bad
debt in the ISE ratio. Referencing Attachment C-36 of its May 8, 2002 SQR, Mexinox statesit has
included the bad debt expensed by Mexinox USA during the POR in the | SE ratio via the account
"Bad Debt Provison." Mexinox contendsit is the Department’ s long-standing practice to exclude non-
expensed alowances or reserves such as these from the | SE ratio, citing Porcelain-on-Steel Cookware
From Mexico: Fina Results of Antidumping Duty Adminidréaive Review, 65 FR 30068 (May 10,
2000) (POS Cookware from Mexico) and the accompanying Decison Memorandum at Comment 4
and Raller Chain, Other Than Bicyde, From Japan; Fina Results of Antidumping Duty Adminidraive
Reviews, 57 FR 46535, 46538 (October 9, 1992). Mexinox holds these cases clearly delineate the
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Department’ s practice and therefore it is not surprising that petitioners have not pointed to any law or
precedent in making their algument. Since the amount a issue is Smply an alowance (i.e., anon-
expensed amount) shown on the balance sheet, Mexinox argues the Department should continue to
exclude this item from the numerator of the ISE ratio.

Lastly, Mexinox asserts petitioners are wrong in arguing that sdesto "Parent and affiliates’ should be
removed from the denominator of the ISE ratio. First, Mexinox maintains, petitioners are incorrect that
Mexinox USA'’ s independent auditors required sales of raw materias to be digtinguished from other
sdes on the income statement in keegping with Financia Accounting Standards Board (FASB)
disclosure rules. Mexinox claims petitioners misinterpreted Mexinox’ s financid satements, comparing
proprietary salesfigures for Mexinox USA’s salesto affiliates for 1999 and 2000. Mexinox argues
petitioners have failed to support their claim that Mexinox USA’s auditors treated sales of raw materids
differently from other salesto &ffiliates.

Mexinox holds that petitioners aso disregard the fact that Mexinox USA’s auditors represented sales
of raw materids as“sdes’ for financid reporting purposes. According to Mexinox, Mexinox USA’s
auditors do not concur with petitioners assertion that such transactions merely entail brokerage
sarvices. Respondent’s Rebuttal Brief at 53. If Mexinox USA’ s auditors been concerned those
transactions merely involved brokerage services, Mexinox contends they would have addressed their
concernsin their audit report. However, Mexinox avers, Mexinox USA's audit report is completely
clean.

Additionaly, Mexinox assarts, Mexinox USA'srole in sdling these raw materids surpassed that of a
mere “broker” or “commissonaire” According to Mexinox, Mexinox USA bought the materid, was
invoiced for it, and took titleto it. Mexinox notes that Mexinox USA aso paid the supplier, citing the
audit report to Mexinox USA's financid statements for fiscal year 2000 ("[t]he Company sdlIsdl of its
raw materiasto the Parent"). Referring to its October 12, 2001 QR at A-14, Mexinox states that
Mexinox USA dso offered logistical support such as freight arrangements and inventory services prior
to shipment from Brownsville. Even if FASB rules cdl for the separate disclosure of sdesin which the
company played an inggnificant role, Mexinox argues that stuation did not exist here.

Mexinox contends petitioners arguments regarding affiliated-party sdes lack substance. Because
Mexinox USA incurred 1 SEs related to its sdes of subject merchandise to both unaffiliated and
affiliated customers, Mexinox clamsit would be improper and digtortive for the Department to remove
sdesto "Parent and dffiliates’ from the denominator of the ISE ratio. Therefore, Mexinox contends the
Department should not make any additiona adjustmentsto Mexinox USA's ISE rétio for these fina
results.

Department's Position: Regarding the expense that petitioners dlam is related to economic activity in
the United States, we disagree with petitioners that this amount should be included in the U.S. ISE
numerator. Aswe stated in Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From
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Japan, and Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and Components
Thereof, From Japan; Fina Results of Antidumping Duty Adminidrative Reviews 66 FR 15078 (March
15, 2001) and the accompanying Decison Memorandum a Comment 3.3, we will deduct from CEP
only those expenses associated with economic activities in the United States which occurred with
respect to sdesto the unaffiliated U.S. customer. Note 2 of Mexinox USA’s 2000 financia statement
indicates that this expense encompasses genera administrative services provided by Mexinox to
Mexinox USA. Thus, the record suggests these expenses are general and adminigtrative in nature and
are not associated with economic activity in the United States. Further, such expenses would aready
be reflected in Mexinox’ s reported G& A expenses. Therefore, we have not adjusted Mexinox’'s U.S.

| SEsfor thisamount.

With respect to the alowance shown on Mexinox USA’sfinancid statement, we aso disagree with
petitioners. Thisitem isreflected in “Trade accounts recaivable,” which is an asset on Mexinox USA's
balance sheet. Asindicated in POS Cookware from Mexico and the accompanying Decision
Memorandum at Comment 4, we do not include non-expensed reserves or alowancesin the salling
expense caculaion. Furthermore, Mexinox USA’s | SE ca culation aready includes an amount for bad
debt expensed during the POR. Therefore, we have not revised the numerator of the U.S. ISE ratio to
include this dlowance.

Finaly, we agree with petitioners that sades of raw materids should be removed from the denominator
of the ISE ratio. Notwithstanding why Mexinox USA’s auditor separated sdes to “Parent and
affiliates’ from salesto “ Third parties,” Mexinox USA’s sdes of raw materids to its parent can be
congtrued as an intercompany transfer of merchandise, asthey involve only aroutine transfer of
merchandise. Mexinox USA’sraw materia sdesto Mexinox therefore are distinguishable from its
sdes of finished goods to both affiliated and uneffiliated customers, since the latter require amuch
greater degree of logigtical planning. Based on information contained in Attachment C-36 of Mexinox’s
May 8, 2002 SQR, we have identified the value of Mexinox USA’s raw material sdesto Mexinox for
the POR. Therefore, for these fina results we have removed the value of Mexinox USA’s raw materid
saes from the denominator of U.S. ISEs. Moreover, while we deem it ingppropriate to assign an equa
amount of indirect sdling expenses to the affiliated transfers of raw materids as compared to sdes of
finished merchandise, we do consider it gppropriate to attribute some expenses to these transfers.

Thus, we a0 have reduced the numerator of the indirect selling expense ratio by an amount attributable
to the expenses incurred by Mexinox USA in sdling these raw materias to Mexinox. See the
Department’s Find Analyss Memorandum, dated February 3, 2002, for more details regarding our
recalculation of U.S. ISEs.

Comment 7: Additional Mexinox USA Expenses
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Inits May 8, 2002 SOR at S1-77, Mexinox provided information related to a pendty notice from the
U.S. Customs Service. Petitioners request the Department investigate whether the issue surrounding
thisitem has been resolved, and aso review Mexinox USA’s 2001 financid statements for any
information related to this item.

Mexinox responds that petitioners have not pinpointed anything related to this pendty notice that has
any bearing on thisreview. Referring to the explanation provided in its May 8, 2002 SQR, Mexinox
assartsit isindisputable thet as of at least May 8, 2002, it had not incurred any expensesin connection
with thisissue. Therefore, Mexinox sates, Snce no such expenses were incurred during the POR, it is
evident the item at issue has no bearing on the outcome of this review.

With respect to petitioners request that the Department investigate this issue further, Mexinox dates it
cannot see the relevance of doing so.

Department’s Position: We agree with Mexinox. The record indicates that Mexinox did not incur
any expenses in connection with the pendty notice from the U.S. Customs Service during the POR.
Sincethisitem did not result in an actua POR expense, we have not made any adjustmentsto USP to
account for thisitem.

Comment 8: Calculation of the U.S. Interest Rate

Referring to Mexinox’s November 7, 2001 QR at Attachment C-15-B, petitioners state Mexinox
originaly calculated its U.S. short-term interest rate based on asmple average. Citing Mexinox’'s May
8, 2002 SQR at S1-77 and Attachment C-35, petitioners note Mexinox then provided a weighted-
average interest rate based on the principa baances and number of days outstanding for each loan.
Petitioners state Mexinox' s revised interest rate was based on short-term borrowing spread over afew
days a the beginning of the POR and at the end of the POR, with no borrowing activities in between.
Petitioners dlege the end-of-period borrowing “ gppears to be afictitious transaction designed to
atificidly lower the average borrowing rate.” Petitioners Case Brief a 24. Petitioners urge the
Department to reject Mexinox’ s revised rate and instead use a certain rate that was in effect during
most of the POR.

Mexinox responds that petitioners claim appears to be based on the fact that interest rates at the end of
the POR were dightly lower than at the start of the POR. Stating there is no substance to this claim,
Mexinox assarts the loans at issue clearly reflect arm's-length transactions with an uneffiliated lender.
Thus, Mexinox argues the Department should continue to accept itsinterest rate calculation for these
find results. Respondent’s Rebutta Brief at 56-57.

Mexinox contendsit is evident that interest rates fell during the POR. Pointing to its November 7, 2001

QR at Attachment KMC-6, Mexinox notes that Federa Reserve short-term interest rates declined
over the course of the POR. Thus, Mexinox holds, its own borrowings should exhibit asmilar trend.
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Mexinox damsthereisnathing “fictitious’ about taking advantage of the fdling interest rates by
borrowing near the end of the POR - it is merely good business sense.

Additiondly, Mexinox argues, petitioners have not offered any evidence to show the borrowings a
issue are not arm’ s-length transactions with an unaffiliated lender, nor can they do so. Mexinox dtates it
furnished complete supporting documentation for these loansin its May 8, 2002 SQR at Attachment C-
35, and holds that nothing in these documents implies fictitious borrowing at ether the beginning or the
end of the POR.

Department’ s Position: We disagree with petitioners. First, we note that the interest rate cited by
petitioners was not in effect during most of the POR. As shown in Attachment C-35 of Mexinox's
May 8, 2002 SQR, Mexinox had short-term borrowings at other interest rates during the POR.
Second, there is no evidence on the record to suggest that Mexinox’ s end-of-POR borrowings werein
fact fictitious. On the contrary, Mexinox has provided supporting documentation for these borrowings
in Attachment C-35. Therefore, we have continued to accept the credit expenses reported for
Mexinox USA based on the weighted-average interest rate shown in Attachment C-35 of Mexinox’s
May 8, 2002 SQR.

Comment 9: Inventory Carrying Costs

Referring to Mexinox’ s May 8, 2002 SQR at Attachment C-37, petitioners state Mexinox reported
U.S. ICCsusing adollar-denominated interest rate. Petitioners Case Brief at 24. Petitioners argue a
peso-denominated interest rate should be used instead because the record demonstrates that Mexinox
in effect bore the financia burden by permitting Mexinox USA to delay payment. Petitioners contend
the Department has advocated the use of a home market interest rate to caculate ICCsincurred by a
U.S. subsidiary where the parent alows delayed payments, citing Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four Inchesor Lessin
Outside Diameter, and Components Thereof, From Japan; Final Results of Antidumping Duty
Adminidrative Reviews and Termination in Part, 62 FR 11825 (March 13, 1997). Comparing
Mexinox’'s payment terms to Mexinox USA with the actud payment terms received by Mexinox
USA’s customers and the average carrying period for inventory held a the Brownsville, Texas
warehouse, petitioners assart it islogicd to infer that Mexinox permitted Mexinox USA to make
ddayed payment. Therefore, petitioners hold, the Department must recaculate U.S. ICCsfor the
peso-denominated asset using the peso interest rate reported at Attachment B-39 of Mexinox’s May 8,
2002 SQR. Petitioners Case Brief at 25.

Petitioners argue that if the Department continuesto caculate U.S. ICCsusing aU.S. dollar interest

rate, the Department isin effect recategorizing the inventory from a peso asset held by Mexinox to a
dollar asset held by Mexinox USA. 1d. Petitioners state that Mexinox reported 1CCs based on total
manufacturing cost (TCOMU) in pesos. Petitioners hold the U.S. dollar entered value (ENTVALU)
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represents the proper value of the Mexinox USA dollar asset, not the peso asset reported under
TCOMU. Therefore, petitioners claim, if the Department continues to use adollar interest rate it must
recalculate U.S. ICCs using entered value rather than the cost of manufacture (COM).

According to Mexinox, petitioners claim that a peso-denominated interest rate should be used to
compute U.S. ICCsis mistaken both on the law and the facts. Mexinox contends that “where the
evidence shows that the foreign supplier provided its U.S. ffiliate with 'delayed payment' rlative to
inventory carrying periods, it is not the Department’ s practice to Smply substitute the home market
interest rate for the U.S. interest rate.” Respondent's Rebuttal Brief at 57-58. Citing Antifriction
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germany., Italy.
Japan, Romania, Sveden, and the United Kingdom; Final Results of Antidumping Duty Adminidrative
Reviews, 64 FR 35590, 35620 (July 1, 1999) (Antifriction Bearings), Mexinox argues that where the
policy used in that case has been employed, the Department has applied the home market interest rate
only to that portion of the inventory carrying period during which the affiliated exporter actualy
provided delayed payment to the U.S. affiliate beyond the norma payment terms.

Mexinox states the record contains no evidence it offered delayed payment to Mexinox USA. Pointing
to note 2 of Mexinox USA's audited financid statements, Mexinox datesits U.S. afiliate received early
payment discounts on purchases from Mexinox during fiscal year 2000. Mexinox contends that neither
the actua payment terms received by Mexinox USA’ s customers nor the average inventory carrying
period for the Brownsville, Texas warehouse during the POR bears any relationship to the payment
experience between itsdf and Mexinox USA.

Asserting it did not offer extended payment terms to Mexinox USA, Mexinox states the Department’s
policy as described in Antifriction Bearings does not pertain to the caculation of 1CCs for Mexinox
USA. Therefore, Mexinox argues the Department should dismiss petitioners argument and continue to
base inventory carrying costs incurred by Mexinox USA on the U.S. short-term interest rate.

Regarding petitioners suggestion that the Department compute | CCs based on entered vaue, Mexinox
responds it has properly vaued U.S. ICCsusing COM. Mexinox datesit is unaware of any deviation
from the Department's long-standing practice of calculating |CCs based on COM, and that petitioners
have not articulate any reasons why the Department should do so in the ingtant review. According to
Mexinox, the Department’ s reliance on COM s reasonable since identical products sold in the U.S.
and home markets will have anidenticd COM. Citing Notice of Preiminary Determination of Sdes a
Less Than Fair Vaue and Postponement of Final Determination: Fresh Tomatoes From Mexico, 61 FR
56608, 56612 (November 1, 1996) (Fresh Tomatoes From Mexico) and Certain Corrosion-Resistant
Carbon Stedl Hat Products From Audrdia; Find Results of Antidumping Duty Adminidrative Reviews,
61 FR 14049, 14055 (March 29, 1996), Mexinox maintains the Department has dismissed caculaions
made on bases other than COM. In Fresh Tomatoes from Mexico, Mexinox gates, the Department
rgjected an ICC caculation that was based on an affiliated-party sdlesprice. Noting that entered value
is based on affiliated-party sales pricesin this case, Mexinox argues that sales prices serve as an
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unreasonable basis for ICCs since identical products in the U.S. and home markets may bear different
prices. Therefore, Mexinox urges the Department to continue basing ICCson TCOMU for these fina
results.

Department’ s Position: We disagree with petitioners. Asarticulated in Antifriction Bearings at 35620:
Normaly, the Department caculates U.S. inventory carrying costs
using the U.S. interest rate because the affiliate bears the costs of
carrying the merchandise. However, where the payment terms that an
exporting company extends to its effiliate and the time that the
merchandise remains in the affiliate's inventory, indicate thet the
exporting company bears the cost of carrying the merchandise for a
portion of the time that the merchandiseisin inventory, then the
exporting company's short-term interest rate will be used to caculate
that portion of the inventory carrying codts. ... [ T]his practice was
sustained by the CIT in Timken, 858 F. Supp. at 212 (citing Tapered
Roller Bearings, Four Inches or Lessin Outside Diameter, and Certain
Components Thereof, from Japan; Find Results of Antidumping Duty
Adminigtrative Review, 56 FR 65228, 65236 (Dec. 16, 1991)).

In the ingtant review, the record contains no evidence that Mexinox offered delayed payment termsto
Mexinox USA, or that Mexinox bore the financia burden of carrying inventory for Mexinox USA.
Rather, as noted by Mexinox, the record shows that Mexinox USA earned a certain amount in early
payment discounts on purchases from Mexinox during fiscal year 2000. See note 2 of Mexinox USA's
audited financid statement, which is provided a Attachment A-11-B of Mexinox. Additiondly, the
actua payment terms received by Mexinox USA’s customers and the average inventory carrying

period for the Brownsville warehouse provide no evidence that Mexinox offered delayed payment to
Mexinox USA. Because there is no evidence that Mexinox bore the cost of carrying inventory for any
portion of time the merchandise wasin Mexinox USA’ s inventory, we have continued to use the U.S.
short-term interest rate in cdculating U.S. ICCsfor these find results.

We dso disagree with petitioners argument that if we continue to calculate U.S. ICCs using the U.S.
short-term interest rate, we should base U.S. ICCs on entered value. It is the Department’ s standard
practice to calculate U.S. ICCs based on COM. Adopting petitioners proposed methodology of using
entered value to caculate U.S. ICCswould result in home market and U.S. ICCs being computed on
unequa bases, which would conflict with the satute. Therefore, we will continue to calculate U.S.
ICCsusing TCOM rather than entered value.

Cost of Production

Comment 10: Interest Expenses
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According to petitioners, Mexinox based its reported financid expenses on ThyssenKrupp AG's
(TKAG) income statement for the period October 1, 2000 through September 30, 2001 (FY 2001).
Referring to Attachment D-13 of Mexinox’s November 7, 2001 QR, petitioners note the interest
expenseratio of 1.42 percent is based on tota expense of 557 million euros less 125 million euros
representing short-term interest income.  Petitioners contend that Mexinox’' s response to the
Department’ s request for additiona information concerning this matter is both mideading and grossdy
deficient. Petitioners cite to Mexinox’s June 3, 2002 SOR at 17 and Attachment D-30 and to
Mexinox’s July 17, 2002 SQR a Attachment D-36, and assert that little if any of the 125 million euros
has been shown to represent short-term income. Referring to Mexinox’s July 17, 2002 SOR at
Attachment D-36, petitioners contend Mexinox’s main proposed offsets are not categorized as short-
term income. Petitioners dso contend that Mexinox provided loose trandations of the origind German-
language account headings to serve its interests. Petitioners assert the Department should therefore
utilize the entire interest expense and make no offset for interest income. Petitioners Case Brief at 13.

Referring to Mexinox’s June 3, 2002 SOR at 18, petitioners state Mexinox also clamed it is not able to
report foreign exchange losses related to TKAG' sfinancing activities. Petitioners note Mexinox aso
contended that only its own accounts-payable rel ated foreign exchange losses should be considered
and not its parent’ s foreign exchange losses.  Petitioners assert that this methodology isincorrect, and
cite to Find Determination of Sdles at Less Than Fair Vaue, Stainless Sted Sheet and Strip in Cails
From Germany, 64 FR 30710, 30746 (June 8, 1999) (Stainless Sted Sheet and Strip from Germany),
in which the Department dismissed the clam it should rely on the respondent’ s own forelgn exchange
and interest income rather than on the consolidated figures recorded in the parent entity’ s financia
satements.

Petitioners maintain the Department must have data on consolidated exchange losses related to
financing activities such asloans. Without such information, petitioners argue, the Department would
only have information related to exchange losses incurred on accounts payable, but would be unable to
account for losses pertaining to financing activities, which are determined at the consolidated level under
current Department practice. Since Mexinox failed to provide information on exchange losses related
to financing activities, and snce Mexinox knew the Department requires this informetion, petitioners
contend the Department should make an adverse inference based on TKAG'sfinancid statements.
Referring to pages 166 and 173 of TKAG's consolidated financia statements (which are provided at
Attachment A-37-A of Mexinox's June 3, 2002 SQR), petitioners note foreign currency trandation
differences were included under “ Other operating expenses or income,” which totaled 824 million
euros. Although the accompanying notes to these stlatements do not isolate forelgn currency
trandations, petitioners state the accompanying notes indicate that “Other operating expenses’ equd
564 million euros. Petitioners aver that currency trandation expenses thus could have totaled 260
million euros (i.€., 824 minus 564). Petitioners Case Brief a 14, citing Attachment A-37-A a page
184. Peitioners assert the Department should attribute the entire loss of 260 million euros to current
portions of debt and alocate the entire amount over cost of goods sold (30,972 million euros). 1d.
(pagel66). Petitioners maintain the resulting ratio, 0.84 percent, would provide a reasonable estimate
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of foreign currency losses. Alternatively, petitioners sate the Department could ask Mexinox to
respond to the origina question and furnish a breakdown of TKAG's consolidated exchange losses so
that these costs can be included in Mexinox's cost of production.

Lastly, petitioners contend the Department should apply the revised interest expenseratio (aswdll as
other ratios based on COM) to a packing-inclusive COM since packing isincluded in theratio’'s
denominator (cost of goods sold). Petitioners Sate there is no evidence that the cost of goods sold
reported in financid statements excludes packing expenses; rather, they claim, the cost of goods sold
generdly is presented as packing-inclusve. Referring to Circular Welded Non-Alloy Sted Pipe From
the Republic of Korea: Find Results of Antidumping Duty Adminidrative Review, 63 FR 32833 (June
16, 1998), petitioners assert the Department has adjusted COM in other proceedings by adding
packing expenses to COM before applying the packing-inclusive sdlling, genera, and adminidrative
and interest expense ratios.

Mexinox contendsit has reported its financia expenses in conformity with the Department’ s established
practice and therefore urges the Department to make the offset for reported short-term interest income
for the fina results. Mexinox arguesit provided sufficient explanation of and support for the nature and
amount of its claimed short-term interest income offset, and that it provided thisinformation in atimely
manner and to the best of its ability. Mexinox gates its June 3, 2002 SOR at Attachment D-30
contains a breakdown of interest expense and income at the most detailed sub-account level available
from TKAG, and its July 17, 2002 SQR at 9-10 contains a narrative description of each of the rlevant
sub-accounts. Citing proprietary information in the latter submission, Mexinox contends there is only
one “trivid” dement of the interest income that sems from long-term assets. The remainder of the
interest income, Mexinox holds, is classfiable as short-term, including “financia assets short,” income
“from effiliated companies” income rdated to tax refunds, and “ Others (mainly interest penaty received
on account receivables).”

Mexinox submits petitioners do not substantively rebut the information provided in its questionnaire
responses, nor do petitioners dlege any of the income categories is not short-term in nature. Rather,
Mexinox maintains, petitioners argue that Mexinox attempted to midead the Department through its
trandations of the TKAG income accounts. Mexinox contends it neither stated nor suggested in its July
17 submission that its account descriptions were literd trandations of the German-language account
headings. Mexinox gates it furnished additiona information regarding the nature of the accounts to give
context to the data being presented. Mexinox maintains this additiona information istotally accurate
and verifiable, and that it is a reasonable and suitable response to the Department's request. Mexinox
argues that smply giving the litera trandations would have been unresponsive and therefore giving
additiond information in this context cannot be construed as being deficient or mideading.

Referring to Notice of Final Determination of Sdlesat Less Than Fair Vaue: Stainless Stedl Bar From
Germany, 67 FR 3159 (January 23, 2002) (Stainless Sted Bar) and the accompanying Decision
Memorandum at Comment 18, Mexinox notes the same TKAG accounts, which bore the same
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account descriptions as here, were at issue. In Stainless Sted Bar, Mexinox states, the Department did
not accept the offset for taxes on the grounds this item was not related to interest income or expense,
indicating this account contained atax refund. Mexinox contends this finding arose from a
misunderstanding of the nature of this account, which reflects interest on the refunds. Mexinox notes
the Department aso disallowed interest on accounts receivabl e because such amounts were unrelated
to financing. While Mexinox disagrees with that finding, it satesthat if the Department takes agmilar
goproach in this case, it must dso exclude the corresponding expense accounts from the denominator
of the interest expense ratio for the sake of consstency. Respondent’ s Rebuttal Brief at 27, n.65.

Moreover, while the Department a so rejected the respondents claimed short-term interest income
offsetsin Sainless Sted Bar, Mexinox holds "the Department neverthel ess gave the respondents credit
for an estimated interest income offset based on asset vaues for ‘cash and cash equivaents on the
consolidated TKAG baance sheet." Id. To do this Mexinox explains, the Department identified
TKAG's short-term assets and then attributed a reasonable amount of short-term interest income to
those short-term assets. Mexinox contends that if the Department rejects its claimed offst, the
Department must estimate short-term interest income herein asmilar manner. Pointing to its June 3,
2002 SQR at Attachment A-37-A, which contains TKAG's balance shest at page 167, Mexinox states
that short-term assets consist of marketable securities and cash and cash equivaents. To determine the
amount of the offset, Mexinox suggests the Department should gpply the U.S. short-term interest rate to
these total short-term assets.

Next, noting petitioners citation to Stainless Sted Sheet and Strip in Coils from Germany, Mexinox
argues that an adjustment based on TKAG' s consolidated foreign exchange gains and losses would be
inappropriate and contrary to Departmental practice. Referring to Notice of Find Determination of
Sdes at Less Than Fair Vaue: Stainless Sted Buitt-Weld Pipe Fittings From Maaysia, 65 FR 81825
(December 27, 2000) and the accompanying Decision Memorandum at Comment 19, Mexinox asserts
the Department’ s established practice is to measure foreign exchange gains and losses on accounts
payable related to production at the respondent level, not at the leve of the consolidated parent. As
gated by the Department in Natice of Find Results of Antidumping Duty Administrative Review:
Canned Pinegpple Fruit From Thailand, 63 FR 7392, 7401 (February 13, 1998), Mexinox holds the
purpose of this adjustment is to account for exchange gains and losses related to the company’s
production. According to Mexinox, "[t]he focusis properly on the respondent producer, not its
consolidated parent or on the experience of other entities in the corporate grouping.” Respondent's
Rebutta Brief a 29 (emphadgsin origind). Mexinox argues that including the consolidated parent's
foreign exchange gains and losses would result in double-counting, since its own foreign exchanges
gains and losses on accounts payables likely are adready reflected in TKAG'stotals. Therefore,
Mexinox urges the Department to include only those foreign exchange gains and losses incurred on
accounts payable at the Mexinox level as reported.

However, Mexinox contends, if the Department decides to include net foreign exchange gains and
losses incurred at the consolidated leve in the interest expense cdculation, the Department should not
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resort to adverse facts available because the record aready contains sufficient information with respect
to these foreign exchange gains and losses. Mexinox states petitioners were correct in noting thet the
824 million euros representing “ Other operating expense or income” in TKAG's consolidated financia
satements includes foreign currency gains and losses, but were incorrect in claiming that the foreign
exchange portion could not be isolated. Mexinox notes that while this breskdown is not included in the
audited financia statements, it acquired additional detail on other operating expenses from TKAG's
Finance Department and placed this information on the record. Pointing to its July 17, 2002 SOR at
Attachment D-36, page 4, Mexinox states the net foreign exchange loss incurred by TKAG is detailed
therein. Mexinox states that attachment dso contains the FY 2001 tria balance for TKAG for the
account pertaining to foreign exchange gains and losses, aong with a breakout of the exchange gains
and lossesincurred by TKAG's primary divisons.

Mexinox claims the information included in Attachment D-36 represents the most detailed information
attainable from TKAG'sfinancia accounting system. Noting the consolidated ThyssenKrupp group
encompasses more than 800 individua companies located around the world, Mexinox argues the
information available a the TKAG consolidated leve is redtricted to the amount of summary
information provided by the layers of subsidiaries. Mexinox contendsit should not be pendized for
failing to furnish additiona information related to TKAG's foreign exchange gains and losses where that
information is not available. Mexinox avers arespondent's ability to respond to arequest for
information is an important factor in determining whether adverse facts available is appropriate, as
specified by the statute. Pointing to American Silicon Technologiesv. United States, 110 F. Supp. 2d
992, 1003 (CIT 2000), AK Stedl Corp. v. United States, Slip. Op. 97-152, 1997 WL 728284 (CIT
1997), Krupp Thyssen Nirosta GmbH v. United States, Slip. Op. 01-84, 2001 WL 812167 (CIT
2001), and Nippon Stedl Corp. v. United States, 146 F. Supp. 2d 835, 841 (CIT 2001), Mexinox
argues the CIT has repeatedly regjected the use of adverse facts available where a party isunable to
provide information. Mexinox also assarts it should not be pendized for not attempting to obtain
information from each of the 800-plus companies within the ThyssenKrupp group regarding their
foreign exchange gains and losses, asit would be impractical to do so given Mexinox’ s resources and
the time permitted.

Therefore, if the Department finds it gppropriate to include TKAG's foreign exchange gains and losses
in the financid expense ratio, Mexinox contends the Department should utilize information on the record
to make aneutra estimate of the portion of exchange gains and losses that can be ascribed reasonably
to financing activity. Referring to Notice of Preliminary Determination of Sales et Less Than Fair Vaue
and Postponement of Final Determination: Stainless Sted Bar From Italy, 66 FR 40214, 40218
(August 2, 2001), Natice of Preliminary Results and Partial Recisson of Antidumping Duty
Adminigrative Review and Intent To Revoke Antidumping Duty Order in Part: Certain Pasta From
Itay, 65 FR 48467, 48470 (August 8, 2000), and Notice of Final Determination of Sdesat Less Than
Fair Vaue: Emulson Styrene-Butadiene Rubber From the Republic of Korea, 64 FR 14865, 14866
(March 29, 1999), Mexinox clamsit is not appropriate to include exchange gains and losses related to
accounts receivable and non-financia payables in the interest expense cdculation. To avoid double-
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counting, Mexinox assarts, the Department must restrict the addition of TKAG exchange gains and
losses to those related to financing (i.e., exclude exchange gains and losses related to receivables or
non-financing payables). Using public record information from TKAG's baance sheet, Mexinox
caculates a net foreign exchange loss of 7,776,516 euros as an estimate of finance-related exchange
gains and losses on the consolidated level, and suggests the Department include this amount in the
interest expense calculation if it deems it necessary to include foreign exchange gains and losses & the
consolidated level. Respondent’s Rebuttal Brief at 31-32.

Findly, with respect to petitioners assertion that the interest expense factor (and other expense ratios)
should be gpplied to a packing-inclusve COM, Mexinox contends that if the Department agrees with
petitioners, it could do this by applying the interest expense ratio (and other expense ratios) to the
packing expenses reported for each transaction. Mexinox maintains this methodology should ded with
any concerns the petitioners might have regarding the underreporting of these expenses.

Department's Position: Regarding the offset for short-term interest income, we agree in part with
petitioners. In two supplementa questionnaires dated May 2 and June 28, 2002, the Department
requested that Mexinox demondirate that al interest income used to offset interest expensesin the
financid expenseratio cadculation qudified as short-term. Upon examining the information provided by
Mexinox inits June 3 and July 17, 2002 SQRs, we found that Mexinox failed to substantiate that any of
the elements making up its reported offset were in fact short-term in nature. On these grounds, we
have not accepted Mexinox's reported offset to interest expenses for these final results. However, we
disagree with petitioners assertion that no offset for short-term interest is warranted, because the
record shows that one of the accounts on TKAG's FY 2001 consolidated bal ance sheet relates to
short-term interest income.  Specificadly, the "cash and cash equivaents' account on the consolidated
bal ance sheet generates short-term interest income, and is related to the genera operations of the
company. Thus, to account for any interest income that Mexinox’s parent company would have earned
during the fiscdl year, we caculated an estimated amount of interest income based on the “cash and
cash equivaents’ account on TKAG's FY 2001 consolidated balance sheet.> We disagree with
Mexinox that we should include the "marketable securities' account in any estimation of short-term
interest income, Since securities relate to the investment activities of the company and typicaly do not
generate interest income. Therefore, we did not include * marketable securities’ in our calculation of
estimated short-term interest income. We dso disagree with Mexinox that we should apply the U.S.
short-term interest rate to total short-term assets (i.e., "cash and cash equivaents') in estimating the
amount of interest income earned. Ingtead, we have used an interest rate that more closaly reflects the
lending experience of TKAG. Consstent with other cases, we have used this estimated amount of
short-term interest income to offset TKAG'sinterest expenses. See, 0., Stainless Sted Bar and the
accompanying Issues and Decison Memorandum at Comment 18.

5 Contrary to petitioners' statement, Mexinox did not base its interest expense calculation on TKAG's FY 2001 data,
but rather on FY 2000 data. However, we have used information from TKAG's FY 2001 financial statementsto
recalculate interest expenses since thisfiscal period more closely corresponds with the POR.
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With respect to foreign exchange gains and losses, the Department's established practice isto includein
the calculation of COP and CV forelgn-exchange gains and losses resulting from transactions related to
arespondent's manufacturing activities (e.g., raw materia purchases) aswell as foreign-exchange gains
and losses generated from financid transactions (i.e., debt). See, eq., Notice of Find Determination of
Sdes at Less Than Fair Vaue; Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products From
Brazil, 64 FR 38756, 38786 (July 19, 1999). We note Mexinox has reported an amount attributable
to foreign exchange gains and losses on manufacturing activities under the fiedld FOREX. However,
Mexinox has not reported foreign-exchange gains and losses incurred on financing activitiesin its COP
database. Sinceit isthe Department's policy to base financid expenses on the highest level of
consolidation, it follows that foreign exchange gains and losses on financing activities should be based
on the highest level of consolidation. Because Mexinox has not included foreign-exchange gains and
losses incurred on financing activitiesin its caculation of interest expenses, and because it isthe
Department’ s practice to base interest expenses on the highest level of consolidation, we disagree with
Mexinox that it would be contrary to the Department's practice to adjust interest expenses to include
foreign-exchange gains and lossesincurred by TKAG.

Mexinox reported "other operating expenses’ totaing 824 million euros on its consolidated income
gatement for FY 2001. TKAG's FY 2001 consolidated financid statement establishes that 564 million
euros relate to goodwill amortization, loss on the disposal of property, plant, equipment and intangible
assets, restructuring charges, provisions for accruas, and non-customer related research activities. We
disagree with petitioners assertion that attributing the remaining 260 million euros to foreign exchange
lossesiswarranted in thiscase. According to Attachment D-36 of Mexinox's July 17, 2002 SQR,
TKAG's net foreign-exchange gains and losses for FY 2001 equaed 22 million euros. We note that
Mexinox provided at page 32 of its rebutta brief a breakdown of those 22 million euros based on data
from its FY 2001 consolidated bal ance statement, asserting that 7,766,516 euros condtituted a
reasonable estimate of TKAG's foreign exchange losses for FY 2001. Because Mexinox first
presented this to the Department in its rebuttd brief and not in its questionnaire response or in a
supplemental questionnaire response, we had no means by which to confirm the vdidity of this
information in a supplementa questionnaire. Without such clarification, the record contains no evidence
that the distribution of foreign exchange losses as shown in Mexinox's rebuttd brief is a riable means
on which to determine TKAG's foreign-exchange losses for the fiscal year. Therefore, for these fina
results, we have adjusted Mexinox's reported interest expenses by including 22 million euros
representing foreign exchange losses.

Finaly, we note that in the preliminary results we understated interest expenses and G& A expenses by
erroneoudy multiplying a packing-exclusve COM by expense ratios that were caculated based on a
packing-inclusive amount. Therefore, for these find results we have corrected this understatement by
subtracting packing expenses from the interest expense and G& A expense denominators. To derive a
revised denominator for G& A expenses, we obtained Mexinox's FY 2000 packing expenses from its
June 3, 2002 SOQR at Attachment D-20 (COM reconciliation) and deducted those expenses from
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COGS. To revisetheinterest expense denominator, Since the record contains no information regarding
TKAG'sfisca-year packing expenses, we estimated an amount for packing based on the ratio of
Mexinox's packing costs to Mexinox’s COGS, and then deducted this estimated amount from TKAG's
COGS.

See the Department's Final Analysis Memorandum, dated February 3, 2003, for further details
regarding the recaculation of interest expenses.

Comment 11: General & Administrative Expenses

Citing Mexinox’ s June 3, 2002 SOQR at Attachment D-29 and its November 7, 2001 QR at
Attachment A-11-A, petitioners contend the Department should increase the numerator of Mexinox’s
generd and adminigrative (G&A) expense ratio to include expenses incurred on behdf of Mexinox
Trading and employees gatutory profit sharing. Referring to the 1999-2000 Final Results and the
accompanying Issues and Decision Memorandum at Comment 9, petitioners state that the Department
included those expensesin G& A in the firs adminigrative review and should follow the same
methodology for the instant review.  Petitioners dso argue the Department should remove income and
expenses related to Mexinox’ s Tlanepantla warehouse from G& A expenses, stating that income from
distribution operationsis unrelated to production. Petitioners Case Brief at 15-16.

In addition, petitioners hold, inits revised cost reconciliation worksheet Mexinox listed severa
expenses as not being part of the COM, referring to Mexinox’ s June 3, 2002 SQR at Attachment D-
20. Petitioners assert the Department should include these costs in COM since they al relate to the
production of subject merchandise.

Noting the Department included expensesincurred by Mexinox on behaf of Mexinox Trading and
expenses asociated with employees statutory profit sharing in G&A in the 1999-2000 Find Results,
Mexinox gtates "it had no intention of ‘flouting’ the Department’ s findings on thisissue” Respondent's
Rebutta Brief at 33. Mexinox assartsit disagrees with the Department’ s handling of those expensesin
the 1999-2000 Final Results and urges the Department to accept its reported G& A for these final
results.

With respect to expensesincurred on behaf of Mexinox Trading, Mexinox contendsit properly
removed these expenses from G& A because: (a) they congtitute sdlling expenses and (b) they are
incurred on behdf of, and for the benefit of, Mexinox Trading, not Mexinox. Respondent’s Rebuita
Brief at 33. According to Mexinox, these expensesindisputably consist of sdaries for personnel
involved in G& A functions supporting Mexinox Trading's operations. Mexinox claims these persons
work solely on matters related to Mexinox Trading and do not support Mexinox's operations. As the
Department verified in the last adminidrative review, Mexinox argues, Mexinox Trading is a separate
entity engaged mainly in the purchase and resde of finished stainless sted products that possesses no
production capabilities. Mexinox asserts that Snce "Mexinox Trading is aresde operation, all
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overhead expenses incurred by Mexinox Trading, including the expenses a issue that are booked by
Mexinox, by definition support this sales function.” 1d. at 33-34 (emphasisin origind). Therefore,
Mexinox holds, these expenses are properly categorized as sdlling expenses since they are incurred on
Mexinox Trading's behdf.

Mexinox contends this categorization of selling expensesisin accordance with the Department’s
established practice, which isto deem dl expensesincurred by affiliated resdlers to be sdlling expenses,
even if those expenses are categorized as salling, generd, or adminigtrative expenses. Mexinox citesto
Notice of Final Determination of Sales at Less Than Fair Vaue; Certain Hot-Rolled Carbon Stedl Hat
Products From Thailand, 66 FR 49622 (September 28, 2001) (Hot-Rolled from Thailand) and the
accompanying Issues and Decison Memorandum at Comment 10 and Certain Preserved Mushrooms
From Indonesa Find Results of Antidumping Duty Adminidirative Review, 66 FR 36754 (July 13,
2001) (Mushrooms from Indonesa) and the accompanying Issues and Decison Memorandum at
Comment 4. Citing the Origind Invedigation at 30818, Mexinox states that the Department found that
"expensesincurred on behdf of the sdlling subsidiaries should not be included in the cdculation of the
G&A expenseratio” and therefore removed them from the G& A expense caculation.

Mexinox asserts the Department erroneousy made a different conclusion in the 1999-2000 Final
Reaults. Citing the 1999-2000 Final Results and the accompanying Issues and Decison Memorandum
at Comment 9, Mexinox dates the Department made its determination on the grounds that the expenses
at issue condtituted “G& A expenses, not sdlling expenses.” However, Mexinox contends, under the
Department's established practice "expenses that are otherwise classifiable as 'general and
adminisgtrative expenses are nevertheess treated as saling expenses for antidumping reporting purposes
if the entity in question isa salling entity.” Respondent's Rebutta Brief at 35. Mexinox holds that smply
noting the expenses a issue are “generd and adminigrative’ does not signify they should be treated as
such for antidumping reporting purposes. Therefore, Mexinox argues the Department should continue
excluding these expenses from its reported G& A factor.

With respect to employees statutory profit sharing, Mexinox notes the Department aso included this
item in G&A in the 1999-2000 Fina Results. Mexinox holdsit iswrong from an accounting viewpoint
and digtortive of cost reporting to consider such “below the ling” amounts as G& A expenses, and
therefore exhorts the Department to reconsider its position for these find results. Respondent's
Rebutta Brief a 35. Referring to note 14 of its audited financid statements, which are included inits
October 12, 2001 QR at Attachment A-11-A, Mexinox maintains the item at issue is not a period
expense. Mexinox arguesthisitem isnot an expense incurred in connection with the production of
subject merchandise (or any other company operations), but rather is smilar to dividend distributions or
income tax payments, neither of which isincluded in COP or CV. Citing High Informeation Content Hat
Pand Digplays and Display Glass Therefor From Japan: Final Determination; Rescisson of
Investigation and Partidl Dismissd of Petition, 56 FR 32376, 32932 (July 16, 1991), Find Results of
Antidumping Duty Administrative Review; Color Picture Tubes from Japan, 55 FR 37915, 37925
(September 14, 1990), and Televison Recelvers, Monochrome and Color, From Japan; Find Results
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of Antidumping Duty Adminigretive Review, 54 FR 13917, 13928 (April 6, 1989), Mexinox contends
the Department's established practice is to exclude dividend digtributions or income tax payments from
the cost calculation because they relate to the level of income earned by a corporation, not the
expenses themselves.

Regarding revenue and expenses associated with the Tla nepantla warehouse, Mexinox clams these
amounts do not represent income from Mexinox' s distribution operations. Instead, Mexinox argues,
these amounts pertain to the portion of the warehouse that is not used by Mexinox for its distribution
operations. Respondent’s Rebutta Brief at 36. Mexinox saesit leased the unutilized parts of the
warehouse to other entities; therefore, Mexinox contends, it included these amountsin the numerator of
the G& A ratio in order to capture fully the revenues and expenses redlized by Mexinox on the leased
portion of the warehouse. Unlike the expenses incurred on Mexinox Trading's behalf, Mexinox asserts,
the income and expenses at issue here benefit Mexinox, not its affiliated resdler. Therefore, Mexinox
argues the revenue and expenses associated with the Tlalnepantla warehouse are related to Mexinox's
generd operations as awhole and are properly included in its reported G& A expenses.

Finally, with respect to certain reconciling items that were excluded from COM, Mexinox contends the
Department examined these items closely during the verification conducted in the 1999-2000
adminigtrative review and found no basis for adjusting Mexinox's reported costs for the 1999-2000
Find Results According to Mexinox, the facts remain unchanged in the indtant review and petitioners
have not furnished an explanation as to why these items should be treated differently. Mexinox asserts
each item has been properly excluded from COM and therefore the Department should continue to
exclude them from COM.

Mexinox argues that petitioners have identified only those items whose inclusion would incresse its
reported costs, and are reticent with respect to items that would decrease its reported costs. Mexinox
maintains the excluded items at issue are identica to those reviewed and accepted by the Department in
the last adminidirative review and argues that petitioners raised no objections to these items until their
Case Brief. Noting the cost reconciliation for the current review was first placed on the record on
November 20, 2001 and was revised in its June 3, 2002 SQR at Attachment D-20, Mexinox avers
that introducing deficiency comments at the briefing sage of areview is unhdpful to the Department and
is not fair to respondents.

Mexinox then discusses each of the reconciling items referenced by petitioners. Mexinox datesit
excluded “Cost of Scrap Sdes’ and "Cost of Stock Strip Sdes' from COM because these pertain to
the cost of goods sold for scrap and stock strip, respectively, not to production costs. Mexinox holds
that total production costs for both items have aready been included in the "Cost of Production” section
of its cost reconciliation. Specificaly, Mexinox notes scrap materia codts are reclassified from raw
materials to scrap under the account " Scrap Generation,” which represents the recoverable value of
scrap generated during production. Mexinox holds it does not alocate processing costs to scrap
generated during production, as al processing codts are absorbed by the production of first and second
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quaity materid. According to Mexinox, the recoverable value of scrap is used to record the inventory
vaue of scrap, which in turn is used to record the cost of goods sold for scrap. Mexinox clamsthe
difference between the scrgp generation amount and the cost of scrap salesis due to timing differences.
Mexinox asserts that including "Cost of Scrap Sdes’ in COM would cance out the scrap recovery
vaue and thus preclude Mexinox from receiving an offset to its costs for the sale of scrap generated
during the production process. Likewise, Mexinox notes that the raw materia and processing costs of
gock strip are reflected under "Raw Materia Purchases' and "Transformation Expenses,” respectively
(i.e., under "Cost of Production™). Inthe norma course of business, Mexinox dates, it decreasesthe
inventory vaue (but not the production cost) of stock strip and accounts for this reduction under “ Stock
Strip Devauation.” Mexinox contends it has not reduced COM by "Cost of Stock Strip Sales”
because this amount represents the inventory cost for stock strip materia at the time of sde, not at the
time of production. Thus, Mexinox holds, including the cost of stock strip salesin COM would result in
double-counting, asthe full cost of production for stock stripsisdready included in COM. Ina
footnote, Mexinox cites the cost verification report from the 1999-2000 adminigtrative review, in which
the Department noted at 11 that "[t]he cost of stock strip and scrap sales ... were removed because
they were aready included in production cogt.”

Next, Mexinox dates that "Maguila Cost" pertains to the cost of goods sold for tolled materid, and
“Maquila Transformation Expenses’ reflects the production costs related to toll-processed materid.
Since tolled materid is not subject merchandise, Mexinox contends, it did not include the production
cost or the cost of goods sold pertaining to this materid in its reported costs.

Noting the Department’ s questionnaire requires production costs to be reported based on actual costs
incurred during the POR, Mexinox maintains it excluded “ Provison for Sudge Confinement” from its
reported costs because this item pertains to production expenses incurred prior to the origina
investigation. Mexinox argues thisisin kegping with the Department’ s treetment of thisitemin the last
review, and cites the cost verification report from the 1999-2000 adminigtrative review, in which the
Department noted "[t]he provision for dudge confinement ... was excluded because it related to pre-
POR production.”

With respect to “Extraordinary Operdtions,” Mexinox assartsit examined the specific entriesin this
account and included each entry relevant to the POR production of cold-rolled sainless stedl in its
reported costs as raw material, scrap, and scrap recovery. Mexinox contends it correctly excluded
those entries unrelated to POR production from it reported costs, and therefore these amounts should
not be included in its reported costs.

Lastly, Mexinox arguesthat “Scrap & Stock Strip Inventory Devauation” is unrated to the
production of subject merchandise. Mexinox contends thisitem reflects inventory write-downs on
materia and that the full production cogts for scrap and stock strip materid have aready been included
inits reported costs.
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Department's Position: We agree with Mexinox and petitionersin part. First, we agree with Mexinox
that expenses incurred on behdf of Mexinox Trading are properly excluded from the caculation of the
G&A rdio, asit is the Department's practice to treet al expensesincurred by affiliated resdllers as
sdling expenses® See, eq., Hot-Rolled from Thailand and the accompanying I ssues and Decision
Memorandum at Comment 10 and Mushrooms from Indonesia and the accompanying 1ssues and
Decison Memorandum at Comment 4; see dso the Origind Invedtigation at 30818. Therefore, we
have continued to exclude expenses incurred by Mexinox on Mexinox Trading's behdf from the
numerator of the G& A expenseratio.

With respect to employees statutory profit sharing, we agree with petitioners that these expenses
should be included in G&A. The Department’ s established practice is to include such expensesin the
cdculatiion of COPand CV. See, eq., Porcelain-on-Steel Cookware From Mexico: Notice of Fina
Reaults of Antidumping Duty Adminidrative Review, 62 FR 25908, 25914 (May 12, 1997) and the
1999-2000 Fina Results and the accompanying Issues and Decision Memorandum at Comment 9.
Because this item relates to the generd operations of the company and it is an expense recognized
within the POR, it should be included in Mexinox’s G& A expenses. Therefore, we have adjusted
Mexinox's reported G& A expenses to include these expenses.

Regarding expenses and income related to the Tlanepantla warehouse, we disagree with petitioners
that these should be removed from Mexinox's reported G& A expenses. The Department does not
require G& A expensesto relate only to the production of subject merchandise but rather considers
those expenses related to the general operations of the company asawhole. The record indicates that
Mexinox utilizes a portion of the Tlanepantla warehouse for its own operations and rents the remaining
portion to four other companies. See Mexinox's November 7, 2001 QR at B-28. Mexinox's home
market sdesligting, in turn, reflects the freight, sorage, and personnel expenses related to sdes made
from the Tlalnepantla warehouse, as well as depreciation alocated to the portion of the warehouse used
by Mexinox. Mexinox therefore included in G& A expenses the depreciation dlocated to the rented
portion of the warehouse. Mexinox aso included in G& A an amount for Tlanepantla warehouse
indirect expenses. Asindicated inits May 8, 2002 SQR at S1-53, Mexinox did not alocate
Tlanepantla warehouse genera expenses between its own operations and the operations of its tenants.
Thus, it follows that Mexinox included in G& A expenses an anount representing indirect expenses.
Because G& A expenses relate to the general operations of a company as awhole and the Tlanepantla
warehouse condtitutes part of Mexinox's generd operations, and since expenses related to the rented
portion of the Tlanepantla warehouse are included in G& A, it is appropriate that Mexinox hasincluded
rental income from the rented portion of the warehousein G&A. Asaresult, we have not removed the
expenses and income related to the Tlanepantla warehouse from G& A expenses.

Finally, with respect to certain reconciling items that Mexinox excluded from COM, we disagree with

6 We note that our conclusion in the 1999-2000 Final Results to include these expensesin the G& A ratio was
€rroneous.
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petitioners that we should include these items in either COM or G&A. We have examined the record
and have found no record evidence demongtrating these items relate to the genera operations of the
company or to the production of subject merchandise. Accordingly, for these fina results we have
made no adjustmentsto G& A for these reconciling items.

See the Department's Find Analysis Memorandum, dated February 3, 2003, for the calculation of
revised G& A expenses.

Comment 12: Whether to Include Services Supplied By Mexinox USA in Material Costs

Petitioners submit the Department should include, either in materid costs or G& A, the full amount of al
expenses incurred by Mexinox USA in connection with its purchase of hotbands on Mexinox’ s behaf.
Citing Mexinox’s May 8, 2002 SQR at Attachment C-36, petitioners state Mexinox USA’sISE ratio
for dl sales, including sdlesto Mexinox, equaed a certain percentage.  Petitioners contend an upward
adjustment should be made to reflect the difference between the Mexinox USA ISE ratio and the ratio
discussed in Mexinox’s June 3, 2002 SOR &t 16.

Mexinox responds an upward adjustment to material costs or G& A for services provided by Mexinox
USA isunwarranted. Mexinox contends petitioners comparison between the two ratiosis flawed
because consderable timing differences can exist between when the POR | SEs were incurred and
when the hotband was invoiced to Mexinox (i.e., when the service fee was charged). Since the two
ratios cannot be expected to be identica a any particular point in time, Mexinox holds, the Department
should not be concerned that they are not identica in this case. Nonetheess, Mexinox argues, if the
Department finds it necessary to adjust for the difference between the two ratios, it should do so by
including in G&A an amount reflecting the esimated dollar vaue of the difference in sdlling expenses
(i.e, the difference that arises as aresult of applying the two ratios).

Department's Position: We disagree with petitioners assertion that an upward adjustment to
Mexinox's reported costsis warranted for services provided by Mexinox USA. Itisirrdevant that the
service fee charged by Mexinox USA in connection with purchases of hotband on Mexinox's behdf is
less than the I SE ratio cdculated for Mexinox USA (INDIRSU), since the sdle of hotbands from
Mexinox USA to Mexinox represents an intercompany transfer. We do note, however, that the
incluson of Mexinox USA's raw materia salesto Mexinox in the denominator of INDIRSU is
inappropriate, and therefore we have deducted raw materid saes from the denominator of INDIRSU
for these find results. For further discussion of thisissue, see Comment 6 of this memorandum.

Comment 13: Scrap Recovery Values
Based on data contained in Mexinox’s June 3, 2002 SQR at Attachment D-21, petitioners calculate the

average prices for Mexinox's POR scrap sales. Then, referring to Attachments D-33 and D-35 of the
June 3, 2002 SOR, petitioners assert that Mexinox’ s estimated scrap recovery values for 2000, which

42



it used to report materid costs, equaled a different amount. Furthermore, citing Attachment D-35,
petitioners claim that Mexinox used one exchange rate to convert raw materia input prices but a
different one to convert scrap. According to petitioners, the differences between actual scrap revenues
and estimated scrap recovery values, as well asthe differencesin the exchange rates used, demondirate
Mexinox has overstated scrap recovery vauesin reporting materid costs. Referring to Mexinox's June
3, 2002 SOQR at Attachment D-21, petitioners claim the overstatement gppears to stem partly from the
inclusion of scrap revenue from sdes of third-quaity merchandise. Petitioners hold that sales of third-
quaity merchandise obvioudy did not congtitute scrap and therefore the associated revenue cannot be
used to offset costs.

Petitioners note the “RMAT” fidd in Mexinox’s cost of production (COP) database reflects the per-
unit scrap recovery on raw materials for each control number (CONNUM). Petitioners argue the
Department should adjust RMAT using two ratios. (1) theratio of actud scrap revenuesto estimated
scrap recovery values, and (2) the ratio of the exchange rate used in converting scrap recovery prices
to the exchange rate used in converting raw materid prices. Petitioners propose the Department use
one st of ratios for austenitic products and a different set for ferritic products.

Pointing to Mexinox’s June 3, 2002 SOR at 8, petitioners state Mexinox accounted for the difference
between actud and estimated scrap recovery prices by applying the cost variance. Petitioners argue
the“ARMAT” fidd, which Mexinox used to report this variance, does not reflect the entire variance
between the actual and estimated scrap recovery vaues. Not only iISARMAT understated, petitioners
contend, but the values reported in ARMAT do not recognize the difference in scrap recovery values
for augtenitic and ferritic products.

Mexinox responds that petitioners claim "is based on a flawed and meaningless comparison between
vaues for different products, different time periods, and irrdlevant exchange rate adjustments.”
Respondent's Rebuttal Brief at 44. Mexinox holdsit based its reported scrap recovery values onits
normal cost accounting system and the cal culation methodol ogies used in the norma course of business
to compileits audited financid statements in conformity with Mexican GAAP. Citing section
773(f)(1)(A) of the Tariff Act, Mexinox contends a respondent’s costs are generally calculated based
on the books and records maintained in the normal course of business in accordance with local GAAP,
if those cogts reasonably reflect the costs reated to production. Mexinox statesthat is the casein the
ingtant review.

Mexinox contends Attachment D-21 of its June 3, 2002 SQR does not reflect dl of its POR scrap
sdes and thusis not a good source for petitioners caculaions. Mexinox holdsit provided these data
to show that it sold scrap to affiliate ThyssenKrupp Accial Specidi Terni Sp.A (AST) a am’slength
prices. Sinceit only sold fourth-quaity scrap to AST, Mexinox argues, Attachment D-21 only reflects
sdes of fourth-quality scrap. Thus, Mexinox maintains, petitioners caculated average scrap saes
prices understate the actual scrap revenues obtained during the POR.
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With respect to petitioners assertion that third quality material does not congtitute scrap, Mexinox
contends that assertion is incorrect and completely uncorroborated. According to Mexinox, the
Department saw at the verification conducted for the 1999-2000 adminigtrative review that "both the
third quality and fourth quality material held in its scrgp yards are obvioudy 'scrap’ and has dway's been
treated as such in the normal course of business for production, sales, and accounting purposes.”
Respondent's Rebuttal Brief at 45, n.105 (emphasisin origina).” Mexinox holds petitioners approach
is especidly flawed because Attachment D-37 of its July 17, 2002 SQR shows that in the normal
course of business it calculates estimated scrap recovery vaues using both third- and fourth-quality
scrap. Mexinox argues both third- and fourth-quality scrap contribute to reported costs through the
yield loss that occurs during the production of individua packages, therefore making it appropriate to
include revenue from sdes of both third- and fourth-qudity scrap in an estimated (and later actudized)
scrap recovery vaue. Mexinox contends that diminating the higher-vaue scrap from the calculation of
scrap recovery vauesisillogical and produces an artificid gap between estimated and actual scrap
prices.

In addition, Mexinox asserts, petitioners have only compared their calculated scrap sales pricesto the
estimated scrap recovery values used during fisca year 2000, which pertain only to the first haf of the
POR. Mexinox states petitionersignored the estimated recovery vaues for fisca year 2001 thet are
shown in Attachment D-33 of its July 17, 2002 SQR.

With respect to petitioners argument regarding exchange rates, Mexinox clams this argument is
mideading and irrdlevant. According to Mexinox, petitioners incorrectly state Mexinox has used
different exchange rates to vaue raw materials and scrap. Mexinox holds Attachment D-35 of its June
3, 2002 SQR clearly demondtrates the same exchange rate was used to determine raw material costs
and the yielded portion of raw materids. However, Mexinox notes, to caculate estimated scrap
recovery valuesit utilized the exchange rate in effect on the date on which the estimated recovery vaues
were determined, referring to its June 3, 2002 SQR a 8. Mexinox states the estimated vaueis later
actualized for reporting purposes by applying the variance between the estimated recovery vaue and
the actual recovery value calculated at the end of the fiscal year.

Oncethe flawsin petitioners calculations are consdered, Mexinox asserts, it is gpparent thereis no
substance to the claim that Mexinox’s norma cost accounting overstates scrap recovery values.
Mexinox contends its reported scrap recovery values are properly based on prior year scrap saes
prices that are subsequently adjusted a year end (and for antidumping reporting purposes) using the
actua prices booked for scrap sales. Therefore, Mexinox argues, no adjustments are necessary for
these find reauts.

Department's Position: We disagree with petitioners assertion that the Department should make an

" Mexinox states that thi rd-quality scrap typically consists of larger crushed and twisted pieces of steel while fourth-
quality scrap generally consists of side trimmings, shavings, and other small pieces.
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adjustment to Mexinox's reported scrap recovery values. Petitioners suggest the average prices
Mexinox would have received on its POR sdes of scrap using data contained in Attachment D-21 of
Mexinox's June 3, 2002 SQR. However, a comparison of Attachment D-21 to Attachment D-37 of
Mexinox's July 17, 2002 SQR demondtrates that Mexinox's estimated recovery vaues reflect two
different categories of scrap, while petitioners calculation reflects only one category of scrap: the
lower-priced category. Although petitioners assert the materia Mexinox has labeled as "third-quality”
is not scrap, thereis no evidence in either Attachment D-21 or Attachment D-37 or esewhere on the
record suggesting that this materia congtitutes anything other than scrgp. In addition, petitioners
calculation compares actua scrap recovery vaues for the entire POR to estimated scrap recovery
vauesthat were in effect for only sx months of the POR. Thus, it would be inaccurate to subgtitute
petitioners calculated vaues for Mexinox's estimated scrap recovery vaues.

In addition, the Department's long-standing practice (now codified at section 773(f)(1)(A) of the Tariff
Act) isto rely on acompany's normal books and recordsif such records are in accordance with home
country generdly accepted accounting principles (GAAP) and reasonably reflect the costs associated
with production of the merchandise. See, eg., Natice of Find Reaults of Antidumping Duty
Adminigrative Review and Determination Not To Revoke the Antidumping Duty Order: Brass Sheet
and Strip From the Netherlands, 65 FR 742, 749 (January 6, 2000). The scrap recovery vaues
reported under RMAT are based on the values recorded in Mexinox's norma cost accounting system,
which reflects estimated recovery valuesfor scrgp. The ARMAT fidd, in turn, reflects the variance
between the scrap recovery values recorded in Mexinox's cost accounting system and those booked in
itsfinancia accounting system. The record demongtrates that Mexinox's financid accounting system
reflects the actua revenue earned on sales of scrap. See, 9., Mexinox's June 3, 2002 SOR at 19 and
its COM reconciliation at Attachment D-20. Sincethe ARMAT field effectively captures the difference
between estimated recovery vaues and the actua revenue earned by Mexinox on scrap sales, as
recorded in its normal books and records, we find no reason to make an adjustment to Mexinox's
reported scrap recovery vaues.

Further, since the variance reported in ARMAT isreflective of Mexinox's norma books and records,
we find that it effectively reflects the difference between estimated recovery vaues and actud revenues
for both augtenitic and ferritic products. While in theory two separate variances could be computed for
audenitic and ferritic scrgp materid, the record does not contain any information that would dlow usto
perform such acaculation. It aso bears noting that Mexinox's other reported variances (e.g., raw
materid costs and yield loss) do not differentiate between austenitic and ferritic products.

Finally, with respect to the argument that an adjustment should be made to account for the differencein
exchange rates used to convert raw materials and scrap recovery vaues, we disagree with petitioners.
The record shows that Mexinox vaued raw materids and the yielded portion of raw materids using the
exchange rate in effect a the end of the month in which the merchandise was packed, and that it vaued
estimated scrap recovery vaues using the exchange rate in effect on the date on which the estimated
recovery vaues were determined. See, eq., Attachments
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D-15 and D-16 of Mexinox's November 7, 2001 QR and Attachments D-32 and D-34 of its June 3,
2002 SQR. Because Mexinox utilized this converson methodology in its norma cost accounting
system, and because there is no evidence suggesting that Mexinox’s calculation is distortive, no
adjusment is necessary for these find results.

Further Manufacturing
Comment 14: Value-Added Costs by Ken-Mac

Referring to proprietary information contained in Mexinox’s June 3, 2002 SQR a 31 and 32,
petitioners assert Ken-Mac' s revised processing cost schedule should be rgected. For instance, noting
Mexinox’s argument that the processing cost schedule is valid because it was tested thoroughly at the
last verification of Ken-Mac, petitioners argue that verification pertained to costs for the period January
1999 through June 2000.

According to petitioners, the Department’ s practice in other adminigirative reviews has been to utilize
pre-petition cost dlocation factorsin order to guard againgt manipulation by respondents. Petitioners
cite to Notice of Preliminary Results of Antidumping Duty Adminidrative Review and Preliminary
Determination Not To Revoke Order in Part: Canned Pinegpple Fruit From Thailand, 65 FR 48450
(August 8, 2000) (Pineapple from Thailand). Petitioners clam that “[e]lven if arespondent can provide
some explanation for achangein cost dlocations, it is best to adhere to a predictable standard of pre-
exigting alocation factors so that the Department does not have to try to evaluate case-by-case
revisons.” Petitioners Case Brief at 26-27. Petitioners contend any revisons that transpire in the
context of an ongoing antidumping adminigrative review must be dedlt with in that context.
Nevertheless, petitioners maintain, the revised cost dlocations “are totaly unsupported and appear
results-oriented.” Id. at 27. Since the revised value-added costs are understated, petitioners argue,
the Department should amend these costs to reflect alocations based on the origind processng
schedule.

Asserting petitioners arguments for regjecting the revised processing schedule should be dismissed,
Mexinox responds thet petitioners claims are either inaccurate or bear no relaion to the vaidity of the
process schedule. Rather, Mexinox maintains, the revised processing schedule “remainsavaid and
reliable basisfor cogt dlocations” Respondent's Rebuttd Brief at 61. Therefore, Mexinox urgesthe
Department to use Ken-Mac's further-processing costs as reported for these find results.

Mexinox argues petitioners  theory disregards the fact that Ken-Mac did not generate the processing
schedule for antidumping purposes. Mexinox contends Ken-Mac developed the process schedule
prior to thefiling of the antidumping petition in order to make reasonable estimates of profits on sdles o
that, in turn, it can cadculate commission payments. Referring to its November 7, 2001 QR a KME-
10, Mexinox datesit revised its processing schedule in the norma course of business.
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Mexinox arguesit isillogica to suggest that Ken-Mac would intentionaly skew the revised schedule to
understate the cost of further-processing stainless sted materids and as a result pay increased
commissonsto its salesmen. According to Mexinox, the losseswould far outweigh the gainsif Ken-
Mac were trying to construct its process schedule in this manner. Mexinox states that alower further-
processing adjustment on Ken-Mac's resales of subject merchandise during the POR would be
canceled by the additiona commissions Ken-Mac would have to pay based on the increased profit
received on sdles of non-subject sainless sted originating from both Mexinox and other sources.
Referring to its July 17, 2002 SQR at Attachment A-39-D, Mexinox notes that Ken-Mac's resaes of
Mexinox subject materid accounted for only a certain percentage of Ken-Mac' stotd POR sdes. Of
that percentage, Mexinox notes an even smaller percentage of subject merchandise was affected
because the revised processing schedule only covers merchandise further-processed during certain
months of the POR. Mexinox contends petitioners claim that there are incentives for skewing Ken-
Mac's processing scheduleis not plausible and the Department should not accept speculation that is
based on faulty logic.

In addition, Mexinox asserts, certain circumstances related to the revison of the processing schedule
are not proof of manipulation or grounds for dismissing the reported costs. Mexinox states that Ken-
Mac utilized process schedulesin the norma course of business well before the filing of the antidumping
petition. Referring to its November 7, 2001 QR a KME-10, Mexinox notes that management
periodicaly revises the processng schedules "to reflect better information, new equipment and/or
facilities, and other intervening changesin operations.” Respondent's Rebutta Brief a 62. Mexinox
relates the process schedule to standard costs that are revised periodicaly to reflect a company's
current cost experience more precisely. Mexinox contends the Department cannot anticipate that a
company will cease making such periodic revisons smply because an antidumping case has been filed
agang an dfiliated supplier for asmdl amount of the company’stota raw materids. Mexinox further
asserts that petitioners reference to Pinegpple from Thailand isincorrect. Mexinox statestheissuein
that case was how to gpportion costs between “joint products’ with substantidly different vaues and
qualitative features. According to Mexinox, prior to the filing of the antidumping petition severd of the
respondentsin Pinespple from Thailand allocated costs between joint products using net redizable
vaue, but after the antidumping order went into effect they shifted to aweight-based dlocation.
Mexinox states the Department dismissed the latter methodology as distortive and in doing so, noted it
consders whether a company used a particular dlocation methodology historicaly. Citing Pinegpple
from Thailand at 48453, Mexinox contends the Department rgjected the weight-based allocations
because they did not reasonably reflect production costs, not because the methodology was adopted
after the antidumping petition.

Mexinox also disagrees with petitioners contention that the revisons pertained only to stainless stedl
products. Pointing to its June 3, 2002 SQR a 32, n.8, Mexinox notes the particular revisons that were
made to the process schedule, stating that both aluminum and non-aluminum costs were revised.

47



Lagtly, Mexinox contends that the Department’ s decision not to verify Ken-Mac's revised process
schedule does not render that process schedule unreasonable. Mexinox notes that during verifications
of past proceedings of this case the Department examined and tested the process schedule that
predated it and found it to be reasonable. Mexinox contends petitioners have not pointed to any
changesin the revised process schedule that reflect errors or result in distorted cogts, nor have they
provided any evidence to support their argument that Ken-Mac updated its process schedulein a
results-oriented manner to reduce the Department's value-added ca culations.

Department's Position: We disagree with petitioners assertion that we should disregard Ken-Mac's
revised processing cost schedule and base dl of Ken-Mac's further manufacturing costs on its origina
processing cost schedule. First, we note the Department's determination in Pinegpple from Thailand is
irrelevant to the instant review, as Pinegpple from Thailand dedlt with the rgjection of a specific
alocation methodology that did not reasonably reflect production costs. Second, question I.B. of
section E of the Department's standard questionnaire asks respondents to report further manufacturing
costs "based on the actud costs incurred by your U.S. &ffiliate during the period of review, as recorded
under its normal accounting system.” Because of the manner in which Ken-Mac records processing
costsin the norma course of business, it used its schedule of estimated processing charges to report
further manufacturing codts to the Department. See Mexinox's November 7, 2001 QR at KME-9
through KME-12. Depending on which was relevant, it used either the origina or revised processng
cost schedule to report these data. Since we require respondents to report costs that are as current as
possible, and since thereis no evidence on the record to suggest the revised stainless product costs
were contrived, for these final results we find no reason to disregard costs based on the revised
processing cost schedule.

Assessment Rates
Comment 15: Assessment Rate Methodol ogy

Mexinox argues the Department should recd cul ate the assessment rate to account for known entries of
non-subject merchandise that were physicaly within the scope of the order at the time of entry but were
first sold (after importation) to customers outside the United States.

Citing the 1999-2000 Final Results and the accompanying Issues and Decison Memorandum at
Comment 15, Mexinox contends the Department properly concluded in that review that *‘ subject
merchandise sold to unaffiliated parties outside the United Statesis not subject to antidumping duties'”
(emphasis added by respondent). Mexinox holds this determination was in kegping with Torrington
Co. v. United States, 82 F.3d 1039, 1047 (Fed. Cir. 1996) (Torrington), in which the CIT found that
“*wherethereisno U.S. price for an entry which is subsequently re-exported, {the

Department’ s} decison not to impose antidumping duties on the entry is consstent with the basic
purpose of the antidumping laws’” Respondent’s Case Brief at 4, citing Comment 15 of the Issues and
Decison Memorandum accompanying the 1999-2000 Final Results. Referring to Certain Internd-
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Combustion Indugtrid Forklift Trucks from Japan; Find Results of Antidumping Duty Adminidrative
Review, 62 FR 34216 (June 25, 1997) and Tapered Roller Bearings and Parts Thereof, Finished and
Unfinished, From Japan and Tapered Raller Bearings, Four Inches or Less in Outsde Diameter, and
Components Thereof, From Japan; Find Results of Antidumping Duty Adminigrative Reviews and
Revocation in Part of an Antidumping Finding, 61 FR 57629 (November 7, 1996), Mexinox maintains
the Department’ s practice has been to include in the denominator of the assessment rate the entered
vaue of merchandise sold to unaffiliated parties outsde the United States. Mexinox datesthe
Department’ s anadyssin those casesis equaly rlevant in the ingtant review.

Mexinox asserts there are two categories of non-subject entries for which the Department must make
an adjustment in thisreview. Mexinox states it has reported data for dl of these transactionsin its U.S,
sdesliging, and that dl can be identified by the code “N2" in the fidd SUBJECTU. According to
Mexinox, the first category involves merchandise entered for consumption during the current period of
review (*POR2") that was first sold to customers outside the United States during POR2 or after the
completion of POR2. Mexinox argues the Department must add the total entered value of these sdles
to the denominator in the assessment rate calculaion in order to avoid collecting antidumping duties on
these non-subject sales. Mexinox indicates this gpproach isidentica to that utilized by the Department
in the 1999-2000 Fina Results.

The second category of non-subject entries, Mexinox argues, condsts of merchandise entered for
consumption during the most recently-completed period of review (“POR1”) but sold to customers
outside the United States after the completion of POR1. Mexinox contends the disposition of these
entries was not known before the completion of POR1,; therefore, it could not request any adjustment
for these sales during the course of that review period. Mexinox states it forewarned the Department of
this scenario in its POR1 case brief, noting it would have no dternative but to seek an adjustment in
subsequent review periods when the digposition of this merchandise became known. Mexinox holds
the dispogition of this merchandise is now known, but since the Department has issued ingtructions to
the U.S. Customs Service to liquidate al POR1 entries, antidumping duties have aready been assessed
on these sdles. However, for the same reasons the Department adjusted the assessment rate for
Mexinox in the 1999-2000 Final Results, and for the same reasons antidumping duties cannot be
collected on non-subject products entered during POR2, Mexinox assartsit would not be lawful for the
Department to retain the antidumping duties collected on POR1 non-subject entries. Since these
PORL entries were first sold to customers outside the U.S. after the completion of the first review
period, Mexinox argues the current review period provides the first opportunity for it to request an
adjusment for these entries. Mexinox maintains that if the Department does not make such an
adjusment in the ingtant review, it will be unable to seek compensation for the improper assessment of
antidumping duties on non-subject merchandise that entered during POR1. Mexinox therefore
proposes the Department remedy this Situation by multiplying the POR1 assessment rate by the tota
entered vaue of the gpplicable non-subject POR1 entries and then subtracting the result from the
numerator of the assessment rate cal culation.

49



Petitioners contend thisissue is arepetition of the argument raised by Mexinox and addressed by the
Department in the 1999-2000 Final Results and sate they will not contest this argument in light of the
Department’ s handling of the assessment rate issue in that review. Petitioners declare, however, that
Torringtoniswrong in its determination that merchandise entered by an affiliated importer and first sold
to an unaffiliated customer outside the United States is not subject to the assessment of antidumping
duties. Whileit is dear the Department cannot include such entries in determining the extent of dumping
during the POR, petitioners assart, the CIT’ s determination that such consumption entries should forgo
assessment “ eviscerates Section 779's flat prohibition againgt drawback of antidumping duties,
effectively limiting that prohibition to Stuations where the drawback damant is unaffiliated with the
exporter and initia importer.” Petitioners Rebuttal Brief at 1.

Department's Position: We agree with Mexinox in part. With respect to merchandise entered during
the ingtant review period and first sold to unaffiliated parties outsde the United States, we agree with
Mexinox’s suggestion that we should include the entered vaue of that merchandise in the denominator
used to determine the assessment rate in order to facilitate the U.S. Customs Service's collection of
antidumping duties on subject merchandise. See Torrington at 1039 (where thereisno U.S. price for
an entry which is subsequently re-exported, Commerce' s decison not to impose antidumping duties on
the entry is congstent with the basic purpose of the antidumping laws). However, we have limited the
amount of the adjustment to sales made outside the United States during the instant review period, sSnce
our normal methodogy is to caculate assessment rates based on sales of subject merchandise made
during the POR. Thus, we have not included in the amount of the adjustment those sales made outsde
the United States after the completion of the instant review period.

In kegping with Torrington, we agree with Mexinox that we should aso make an adjustment to the
assessment rate to account for subject merchandise that entered during POR1 but was first sold to
unaffiliated parties outside the United States after the conclusion of POR1. We note it isirrdevant that
these sales entered prior to the instant review period, Snce our norma methodology isto use sdes
made during the POR as a proxy for the assessment rate, regardless of the date of entry. However, we
have limited the adjustment to sdes made outsde the United States during the ingtant review period
(i.e., we have not made an adjustment for sales made after the conclusion of the instant review period),
and have added this amount to the denominator of the assessment rate.

See the Department's Final Analys's Memorandum, dated February 3, 2003, for further details
regarding these adjustments to the assessment rate.

Margin Calculations
Comment 16: Treatment of Non-Dumped Sales

In the ingtant review, Mexinox dates, the Department calculated the overdl dumping margin by
assigning a zero-percent dumping margin to U.S. sdes made at or above home market prices (i.e.,
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zeroing). Mexinox argues that by engaging in the practice of zeroing, the Department has violated its
obligationsunder U.S. law. Citing Federal Mogul Corp. v. United States, 63 F. 3d 1572, 1581 (Fed.
Cir. 1995), Virg Forgings Ltd. v. United States, 206 F. Supp. 2d 1288, 1296 n. 14 (CIT 2002), and
Fundicao Tupy SA. v. United States, 652 F. Supp. 1538, 1543 (CIT 1987), Mexinox dtatesit isa
well-established principle that the Department must interpret and apply the U.S. dumping laws in away
that does not conflict with internationd obligations, including obligations under the WTO Antidumping
Agreement. Mexinox assertsthis principle is rooted in Alexander Murray v. Schooner Charming
Betsy, 6 U.S. (2 Cranch.) 64, 118 (1804) (Charming Betsy), in which the Supreme Court declared
that “an act of Congress ought never to be construed to violate the law of nationsif any other possble
congtruction remains.” Mexinox maintains the doctrine st forth by Charming Betsy is il in effect
today.

Mexinox contends that nowhere does the antidumping statute direct the Department to assign a vaue of
zero to negative dumping margins.  Noting section 771(35)(A) of the Tariff Act defines*dumping
margin” as “the amount by which norma vaue exceeds the export price or constructed export price of
the subject merchandise,” Mexinox holds this provision does not indicate only positive amounts should
be congdered. Quoting Black’s Law Dictionary, Mexinox states the word “amount” is defined as “the
whole effect, substance, quantity, import result or significance” Based on these definitions, Mexinox
argues the “amount” of the dumping margin can be either negative or positive. Next, citing section
771(35)(B) of the Tariff Act, Mexinox states the term “weighted average dumping margin” is defined as
the “ percentage determined by dividing the aggregate dumping margins determined for a specific
exporter or producer by the aggregate export prices and constructed export prices of such exporter or
producer.” Mexinox maintains this provison does not ingruct the Department to assgn avaue of zero
to negative dumping margins prior to aggregating the margins for each exporter or producer. In fact,
Mexinox argues, it is hard to fathom how “atrue weighted average margin can be cdculated without
consdering the actua dumping vaues in the numerator where the corresponding sdes values are
included in the denominator.” Respondent’s Case Brief a 11. By setting negative dumping margins to
zero, Mexinox contends, the Department’ s methodology distorts the caculation of the aggregate
dumping margin.

Mexinox asserts the Department's zeroing methodology appears to be based purdly on administrative
practice rather than on the statute. In the few instances in which zeroing has been upheld by the court,
Mexinox contends the court has done s0 solely on the basis that the Department's practice “was a
reasonable or permissble interpretation of U.S. law in the circumstances of the case” |d. (emphasisin
origind). For ingance, Mexinox argues, in Bowe Passat Reinigungs- und Washerietchnik GmbH v.
United States, 926 F. Supp. 1138, 1149-1150 (CIT 1996), the CIT reluctantly sustained the practice,
dating it "introduces a gatisticd bias in the cdculation of dumping margins” Mexinox holds the court
has never found this practice to be required by the statute.

Mexinox maintains the Department’ s interpretation of the Satute, to the extent it is reasonable, is
generdly given deference under Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc., 467
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U.S. 837 (1984) (Chevron). However, Mexinox argues, when the Department’ s interpretation is
inconsistent with U.S. internationa obligations, such deferenceisinappropriate. Mexinox refersto
Hyundai Electronics Co., Ltd. v. United States, 53 F. Supp. 2d 1334 (CIT 1999) (Hyunda
Electronics), in which the CIT contemplated a revocation standard promulgated by the Department that
had recently been rgected by aWTO pand. Whilethe CIT eventually found it was possible to
reconcile the Department’ s revocation standard with the WTO Antidumping Agreement, Mexinox
statesthe CIT stressed that Chevron and the Charming Betsy doctrine must be applied together when
the latter isimplied. Respondent’s Case Brief at 12, citing Hyundai Electronicsat 1344.

Mexinox clamsthe same legd principles and andyss must be gpplied in thiscase. Since the dauteis
dlent with respect to zeroing and the Department has adopted this practice as an interpretation of the
datute, Mexinox argues the relevant question is whether the Department’ s interpretation is compatible
with the WTO Antidumping Agreement. Mexinox contends the WTO Appellate Body’ s decison in
European Communities-—-Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from

India, WT/DS141/AB/R (March 1, 2001) (Bed Linen from India) shows zeroing is not compatible with
the Antidumping Agreement. In Bed Linen from India, Mexinox states, the WTO Appellate Body
upheld aprior finding that the European Communities (EC) had violated Article 2.4.2 of the
Antidumping Agreement by treating negetive price differences as zero when computing the aggregete
dumping margin. According to Mexinox, in that case the WTO pand noted the Antidumping
Agreement refers to dumping margins only in the context of the whole product. Mexinox contends that
snce the EC defined the product as** certain bed linens from India,” it was bound to caculate an
aggregate dumping margin on the basis of that whole product group, not just the sub-group of sdes that
generated a positive dumping margin.” Respondent’s Case Brief a 13. Mexinox statesthe WTO
Panel and Appellate Bodies also determined the EC’ s approach prevented afair comparison of the
export price and NV, because the WTO found that in zeroing negative margins “the EC had effectively
manipulated the prices of the subject products to produce a higher dumping margin than they actualy
generated.” Id. a 14. Mexinox arguesit isirrelevant that the United States was not the appelleein
Bed Linen from India. Furthermore, Mexinox assarts, it isaso irrdevant that Bed Linen from India
entailed an investigation rather than an adminigtrative review because Article 2.4.2 of the Antidumping
Agreement gpplies to adminigtrative reviews by virtue of Article 9.3 of that agreement.

Since U.S. antidumping laws do not require zeroing, Mexinox argues, U.S. law does not conflict with
the WTO Antidumping Agreement. Further, Mexinox clams, under Charming Betsy the U.S.
antidumping statute must be interpreted in away that is compatible with the WTO Antidumping
Agreement. Mexinox therefore submits that any interpretation of U.S. antidumping law that permits
zeroing is prohibited as amatter of U.S. law under the Charming Betsy doctrine.

Petitioners respond thisissue reiterates the argument raised by Mexinox and addressed by the
Department in the 1999-2000 Final Results. Petitioners request that the Department reject this
argument asit did in that review.
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Department's Position: We disagree with Mexinox and have not changed our cdculation of the

wel ghted-average dumping margin as suggested by the respondent for these fina results. Aswe have
discussed in prior cases, our methodology is consstent with our statutory obligations under the Tariff
Act. See, eq., Bal Bearings and Parts Thereof From France, Germany, Italy, Japan, and the United
Kingdom:; Find Results of Antidumping Duty Adminidretive Reviews, 67 FR 55780, (August 30,
2002), and the accompanying Issues and Decison Memorandum at Comment 3. Further, the CIT has
upheld our methodology in The Timken Company v. United States and Koyo Seiko, Co., Ltd. and
Koyo Corporation of U.SA.: NTN Bearing Corporation of America, American NTN Bearing
Manufacturing Corporation, NTN Bower Corporation and NTN Corporation; and NSK Ltd. and
NSK Carp., Slip Op. 2002-106 (CIT 2002) (The Timken Company). As discussed below, we
include U.S. sdlesthat were not priced below NV in the caculation of the weighted-average margin as
sdeswith no dumping margin. The vaue of such sdesisincuded in the denominator of the weighted-
average margin dong with the vaue of dumped sdes. We do not, however, dlow U.S. sdesthat were
not priced below NV to offset dumping margins found on other sdles. The Tariff Act directsthe
Department to employ this methodol ogy.

Section 771(35)(A) of the Tariff Act defines “dumping margin” as “the amount by which the normd
vaue exceeds the export price or congtructed export price of the subject merchandise” (emphasis
added). Section 771(35)(B) defines “weighted-average dumping margin” as “the percentage
determined by dividing the aggregate dumping margins determined for a specific exporter or producer
by the aggregate export prices and constructed export prices of such exporter or producer.” These
sections, taken together, direct the Department to aggregate al individua dumping margins, each of
which is determined by the amount by which NV vaue exceeds export price or CEP, and to divide this
amount by the vaue of dl sdes. The directive to determine the "aggregate dumping margins' in section
771(35)(B) makes clear that the Sngular "dumping margin” in section 771(35)(A) gpplieson a
comparison-specific level, and does not itself gpply on an aggregate bass. The Tariff Act does not
direct the Department to factor negative price differences (i.e., the amount by which export price or
CEP exceeds NV) into the caculation of the weighted-average dumping margin. In other words, the
vaue of "non-dumped” sdesis not permitted to cancel out the dumping margins found on other sdes.

This does not mean, however, that "non-dumped” sdes are ignored in calculating the welghted-average
dumping margin. It isimportant to note that the weighted-average margin will reflect any " non-dumped”
merchandise examined during the POR: the vaue of such sdesisincduded in the denominator of the
weighted-average dumping margin, while no dumping amount for ""non-dumped” merchandiseis
included in the numerator. Thus, agreater amount of "non-dumped” merchandise resultsin alower
welghted-average margin.

Furthermore, thisis a reasonable means of establishing estimated duty-deposit ratesin
investigations and assessing dutiesin reviews. The deposit rate we caculate for future entries
must reflect the fact that the Customs Service is not in a position to know which entries of
merchandise are dumped and which are not. By Spreading the liability for dumped sales
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across dl reviewed sdles, the weighted-average dumping margin dlows the U.S. Customs Service to
gpply thisrate to al merchandise subject to review.

Finaly, with respect to respondent's WTO-specific arguments, we note that U.S. law, as implemented
through the URAA, isfully consstent with our WTO obligations.

Recommendation

Based on our andlysis of the comments received, we recommend adopting all of the above postions
and adjusting the margin caculation accordingly. If these recommendations are accepted, we will
publish the find results of the review and the find weighted-average dumping margin for Mexinox in the
Federd Regidter.

AGREE DISAGREE

Faryar Shirzad
Assgtant Secretary
for Import Administration
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